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HEARING ON H.R. 3478, THE COLORADO UTE 
SETTLEMENT ACT AMENDMENTS OF 1998 
AND H.R. 745, A BILL TO DEAUTHORIZE THE 
ANIMAS-LA PLATA FEDERAL RECLAMATION 
PROJECT 


TUESDAY, JULY 28, 1998 

House of Representatives, 

Subcommittee on Water and Power, 

Committee on Resources, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 2:04 p.m., in room 
1334, Longworth House Office Building, Hon. John T. Doolittle 
(chairman of the Subcommittee) presiding. 

STATEMENT OF HON. JOHN T. DOOLITTLE, A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF CALIFORNIA 

Mr. Doolittle. The Subcommittee on Water and Power will 
come to order. 

Today, the Subcommittee will hear from witnesses regarding the 
Animas-La Plata Federal Reclamation Project. As many of you are 
aware, in 1996, Colorado Governor Roy Romer and Lieutenant Gov- 
ernor Gail Schoettler began discussions with its supporters and op- 
ponents. The original authorized Animas-La Plata Project, H.R. 
3478, introduced by Mr. Mclnnis is based upon those negotiations. 

This bill is a modified Animas-LaPlata Project that includes a 
260,000-acre feet reservoir, a pumping plant, and inlet conduit. 
H.R. 745, offered by Ranking Minority Member Mr. DeFazio, would 
deauthorize the project. One major difference from the original au- 
thorized project is a change in the anticipated diversion of water 
from the Animas River. In 1996, the biological opinion was issued 
that determined that additional water would be needed to accom- 
modate the environmental concerns in the Animas River. With this 
information, the change in the allowable depletion was negotiated 
and project beneficiaries agreed to reduce the annual water deple- 
tion to approximately 57,000 acre feet. 

Additionally, Mr. Mclnnis’ bill addresses the construction of the 
selection of the original component of the project. It does not de- 
authorize any of the 1986 Animas-La Plata Project, as H.R. 745 
does. It is anticipated that even if H.R. 3478 became law and the 
reservoir pumping plant and inlet conduit are built, both Indian 
and non-Indian stakeholders will need additional financial assist- 
ance to complete the original authorized Animas-La Plata Project. 

( 1 ) 
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Although the costs for the project have been reduced, this phased 
approach leaves open the question of where the money will come 
from for any future phase that may be needed to complete the 
original authorized project. Those future issues must be addressed 
for the project to deliver water to the majority of the intended 
beneficiaries. Other possibilities involving in the sale of water may 
affect those questions. 

While there is no question about the need to settle the Indian 
water rights issues and improve the water systems in the affected 
communities, it is essential to identify the appropriate funding 
mechanisms to resolve those problems. I’m looking forward today 
to hearing from our witnesses regarding their ideas and how to 
remedy these water supply issues, as well as how to most appro- 
priately fund the construction of the entire authorized project or as 
such components are deemed essential. I’ll also be interested in 
each party’s view of what would happen after construction. Why 
the original plan shouldn’t be followed and which compromises they 
see as critical. 

We’ll recognize Mr. DeFazio for his comments when he arrives. 

I think in the interest of time, we’ll begin with Mr. Mclnnis and 
Mr. Petri, who’s just arriving. Then when Governor Romer — oh, 
he’ll be on the first panel. 

Let me just say, because of the extraordinary situation we have 
today with the services for the slain officers, it is my intent to take 
the Members first on this panel. It’s my understanding it’ll be a 
quorum call near 2:30. We’ll recess and go over for the memorial 
services. Those are expected to be about one-half hour, beginning 
at 3 p.m. Then we’ll reconvene immediately following that. So it’s 
anticipated, if they stick to schedule, we might be able to back here 
and reconvene by about 3:45 p.m. Otherwise, it will 4 o’clock. 

So, Mr. Mclnnis, we’re pleased to have you here and recognize 
you for your testimony. 

STATEMENT OF HON. SCOTT McINNIS, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF COLORADO 

Mr. McInnis. Thank you, Mr. Chairman. Mr. Chairman, I might 
note that there have been comments that we need to settle the In- 
dian water rights issue. I should bring to the attention of the Com- 
mittee we have settled the Indian water rights issue on a number 
of occasions. But continually the United States Government — pri- 
marily through its elected bodies and some of the more radical en- 
vironmental groups, in my opinion — have pulled the U.S. Govern- 
ment from the agreement that they’ve made. In other words, they 
have breached the settlement that was made. 

I do thank you and the members of the Subcommittee. I’ll point 
out one other thing, Mr. Chairman. The poster that you see up 
here, that is the full Animas-La Plata Project. Working with the 
Lieutenant Governor and Governor of the State of Colorado — ^both 
Democrats — and coming up with some type of reduced or light 
Animas-La Plata, we came up with S.R. 1771. You’ll see what S.R. 
1771 contains that the full Animas-La Plata — or what’s excluded 
from the full Animas-La Plata. 

I appreciated the opportunity to come over here today, Mr. 
Chairman, before the Committee on behalf of H.R. 3478, which is 
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a bill to amend the Colorado Ute Water Rights Settlement Act to 
provide for a final distribution of the claims of the Colorado Ute In- 
dian Tribes. 

I introduced this legislation on March 17, 1998. More impor- 
tantly, I would like to commend you on your continued involvement 
on this issue, as we work to satisfy the terms of the Colorado Ute 
Water Rights Settlement Act. As you know today’s hearing is the 
first crucial step that must be taken to ensure that the Federal 
Government does not fail once again to fulfill the commitment that 
they made to the Ute tribe. I, along with the State of Colorado, the 
Southern Ute Indian Tribe, the Ute Mountain Ute Indian Tribe, 
the Animas-La Plata Water Conservancy District, the South- 
western Water Conservation District will represent the Colorado 
component of the project and testify in support of this bill. 

Mr. Chairman, H.R. 3478 focuses on the three main require- 
ments necessary to fulfill our Nation’s obligations to the Ute 
Tribes. First, it calls for a storage reservoir to be built to hold the 
promised water. Second, the bill provides the conveyance needed to 
transport the water to the reservoir. Finally, the legislation would 
guarantee the Ute Tribe the water in that reservoir. These three 
items are the minimum needed to fulfill the obligation the United 
States has contractually made with the Ute Indian Tribe. 

This agreement was signed back in the sixties — the 1860’s. The 
Treaty of 1868 promised the Ute Indian Tribes a permanent, reli- 
able source of water. In 1988, another agreement, the Colorado Ute 
Indian Water Rights Settlement Act, reaffirmed those rights. 

I would note, Mr. Chairman, I was in the State legislature on the 
Agriculture Committee, chairman of the Agriculture Committee for 
a number of years, when we made that agreement. I should also 
note there was not one environmental group, not one outside party, 
who objected to that agreement; everyone agreed to it. 

Under H.R. 3478, the outstanding water rights on Animas-La 
Plata Rivers of the Ute Mountain Ute and the Southern Indian 
Tribes would be resolved by the construction of three facilities — the 
Durango pumping plant, the inlet conduit, and the Ridge Basin 
Reservoir. The facilities were approved by the United States Fish 
and Wildlife Service under the Endangered Species Act. Addition- 
ally, the tribes would receive 33,050 acre feet of the 57,100 acre 
feet depletion approved by Fish and Wildlife for use from the these 
three facilities. 

H.R. 3478 would also provide much-needed water for a dry-year 
supply from the New Mexico cities of Farmington, Aztec, and 
Bloomfield. The new proposal eliminates the pre-existing water 
quality concerns because the legislation would no longer require 
the construction of all of phase 1 of the original project. More im- 
portantly, H.R. 3478 would ensure that this important settlement 
could be achieved consistent with the requirements of the Endan- 
gered Species Act. 

Einally, the 1988 Act called for a larger project than is before us 
now which had a price tag of $681 million. H.R. 3478 is expected 
to be $400 million less. 

Mr. Chairman, H.R. 3478 is the result of discussions between the 
project supporters and opponents that were initiated by the State 
of Colorado and the Secretary of Interior Babbitt. Both sides of the 
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dispute regarding the Animas-La Plata were asked to develop an 
alternative they believe met the purposes of the ALP. Last sum- 
mer, both sides came forth with their proposals. The two Ute 
Tribes have formally rejected the project opponents’ proposal to 
provide the tribes with money rather than water. 

Additionally, the State of Colorado and local water users have 
also strongly opposed that concept. Furthermore, the tribal leader- 
ship has rejected the concept of buying existing State water rights, 
primarily because of the uncertainty and inflexibility of the result- 
ing water supply, as well as the difficulties that would arise over 
management and taxation of the purchased resources. 

As the Subcommittee is aware, it has always been the tribal ob- 
jective to obtain a firm supply of water to meet their present and 
future needs without displacing the uses of their non-Indian neigh- 
bors. Congress recognized this in 1988 by stating that only a stor- 
age facility can accomplish that goal. 

Simply put, Mr. Chairman, a scaled-down version of the Animas- 
La Plata Project has been altered to address concerns raised about 
the original project. The Ute Tribes have accepted this proposal 
even though it is significantly less than what they were first of- 
fered. The tribes are not accepting a smaller offer because it meets 
all their needs. The Utes are willing to accept this deal for a very 
simple reason — the tribes need water. They need water. 

The Ute Indians are hoping they can rely on the Animas-La 
Plata Project for the water needs and they are hoping they can rely 
on the government that promised them the water in the 1860’s to 
follow-through on delivering this water. Opponents of this project 
have said that they cannot agree with a project that does not have 
to complete the usual environmental studies and requirements. I 
completely agree with them. An undertaking of this magnitude will 
make a big impact and the environmental aspects of it should be 
studied. It is good, then, that so much work has been done on the 
environmental situation. The Bureau of Reclamation has already 
spent $20 million on environmental studies. Fish and Wildlife is 
determined that a depletion amount of 57,100 acre feet will not en- 
danger native fish. 

I believe that any further demands for environmental work at 
this point are clearly and merely stalling tactics. There are many 
reasons to support this project. I think the best reason is not be- 
cause a larger project was already authorized by Congress, not be- 
cause it’s 10 years overdue, not even because it may save the coun- 
try over $400 million. The best reason, Mr. Chairman, is simply 
this project should be supported is because it is the duty and the 
Treaty obligation of the United States to the Ute Indian Tribes. 

I thank you for your time, Mr. Chairman. 

[The prepared statement of Mr. Mclnnis follows:] 

Statement of Hon. Scott McInnis, a Representative in Congress from the 

State of Colorado 

Mr. Chairman, I thank you and the members of the Subcommittee on Water and 
Power for holding this hearing. I appreciate the opportunity to testify before the 
Subcommittee on behalf of H.R. 3478, a bill to amend the Colorado Ute Indian 
Water Rights Settlement Act to provide for a final settlement of the claims of the 
Colorado Ute Indian Tribes. I introduced this legislation on March 17, 1998. More 
importantly I would like to commend you on your continued involvement in this 
process as we work to satisfy the terms of the Colorado Ute Indian Water Rights 
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Settlement Act. As you know, today’s hearing is the first crucial step that must be 
taken to ensure that the Federal Government does not fail to fulfill the commitment 
we have made to the Ute tribes. 

I, along with, the State of Colorado, the Southern Ute Indian Tribe, the Ute 
Mountain Ute Indian Tribe, the Animas-La Plata Water Conservancy District, and 
the Southwestern Water Conservation District, will represent the Colorado compo- 
nent of the project and testify in support of H.R. 3478. 

Mr. Chairman, H.R. 3478 focuses on the three main requirements necessary to 
fulfill our nation’s obligation to the Ute Tribes. First, it calls for a storage reservoir 
to be built to hold the promised water. Second, the bill provides the conveyance 
needed to transport water to the reservoir. Finally, the legislation would guarantee 
the Ute tribes the water in that reservoir. These three items are the minimum need- 
ed to fulfil the obligation the United States has with the Ute Indian Tribe. This 
agreement was signed back in the 60’s — the 1860’s. The treaty of 1868 promised the 
Ute Indian Tribes a permanent, reliable source of water. In 1988, another aOTee- 
ment, the Colorado Ute Indian Water Rights Settlement Act, reaffirmed these 
rights. 

Under H.R. 3478, the outstanding water rights on the Animas and La Plata Riv- 
ers of the Ute Mountain Ute and Southern Ute Indian Tribes would be resolved by 
the construction of the three facilities, the Durango Pumping Plant, the inlet con- 
duit, and Ridges Basin Reservoir, these facilities were approved by the United 
States Fish and Wildlife Service under the Endangered Species Act, 16 U.S.C. 1531 
et seq. Additionally, the Tribes would receive 33,050 acre feet of the 57,100 acre feet 
of depletion approved by the Fish and Wildlife Service for use from these three fa- 
cilities. H.R. 3478 would also provide much needed water for dry year supplies for 
the New Mexico cities of Farmington, Aztec and Bloomfield. The new proposal elimi- 
nates the pre-existing water quality concerns because the legislation would no 
longer require the construction of all of Phase I of the original Project. More impor- 
tantly, H.R. 3478 would ensure that this important settlement could be achieved 
consistent with the requirements of the Endangered Species Act. Finally, the 1988 
Act, called for a larger project than is before us now, which had a price tag of about 
$681 million, H.R. 3748 is expected to be $400 million less. 

Mr. Chairman, H.R. 3478 is the result of discussions between project supporters 
and opponents that were initiated by the State of Colorado and Secretary of the In- 
terior Babbitt. Both sides of the dispute regarding Animas La Plata (ALP) were 
asked to develop an alternative that they believed met the purpose of the ALP. Last 
summer, both sides came forward with their proposals. The two Ute tribes have for- 
mally rejected the project opponents’ proposal to provide the tribes with money rath- 
er than wet water. Additionally, the State of Colorado and local water users have 
also strongly opposed that concept. Furthermore, the tribal leadership has rejected 
the concept of buying existing state water rights, primarily because of the uncer- 
tainty and inflexibility of the resulting water supply, as well as the difficulties that 
would arise over the management and taxation of the purchased resources. As the 
Subcommittee is aware, it has always been the tribal objective to obtain a firm sup- 
ply of water to meet their present and future needs without displacing the uses of 
their non-Indian Neighbors. Congress recognized this in 1988 by stating that, only 
a storage facility can accomplish that goal. 

Simply put, the scaled down version of the Animas La Plata Project has been al- 
tered to address concerns raised about the original project. The Ute Tribes have ac- 
cepted this proposal even though it is significantly less than what they were first 
offered. The Tribes are not accepting a smaller offer because it meets all their 
needs. The Utes are willing to accept this deal for a very simple reason: The Tribes 
need water. The Ute Indians are hoping they can rely on the Animas La Plata 
Project for their water needs, and they are hoping they can rely on the Government, 
that promised them that water, to follow through on delivering the water. 

Opponents of this project have said they cannot agree with a project that does 
not have to complete the usual environmental studies and requirements. I agree 
with them. An undertaking of this magnitude will make a big impact, and the envi- 
ronmental aspects of it should be studied. It is good, then, that so much work has 
been done on the environmental situation. The Bureau of Reclamation has itself 
spent about $20 million on environmental studies and the Fish and Wildlife Service 
has determined that the depletion amount of 67,100 acre feet will not endanger na- 
tive fish. I believe, that any further demands for environmental work, at this point, 
are merely stalling tactics. 

There are many reasons to support this project. I think the best reason is not be- 
cause a larger project was already authorized by Congress, not because it is ten 
years overdue, and not even because it may save the country over $400 million. The 
best reason is simply that this project should be supported because it is the duty 
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and treaty obligation of the United States to the Ute Indian Tribes. Thank you Mr. 
Chairman. 

Mr. Doolittle. Thank you. The Chair will recognize our Rank- 
ing Member for the purposes of making his opening statement. 

STATEMENT OF HON. PETER A. DeFAZIO, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF OREGON 

Mr. DeFazio. Thank you, Mr. Chairman. I regret that I was de- 
layed a few minutes in arriving. This really is — although this is 
called “Animas-La Plata Lite” by some, we’re really revisiting many 
of the defects of the original Animas-La Plata Project. In fact, the 
original Animas-La Plata Project would still be authorized, as 
should be Mr. Mclnnis’ bill should be passed. In fact, it has a spe- 
cial provision for — in H.R. 3478 for section 4(b) providing the State 
of Colorado’s uncommitted cost share dollars can be used to build 
the full project. 

The bill suffers from the degree of consistency with the Commit- 
tee’s usual action which is waiving environmental laws — Endan- 
gered Species Act, Clean Water Act — as we’ve done recently with 
all water projects on the Committee. And would, therefore, be sub- 
ject to the same threat of veto by the President should it go 
through the House and the Senate in this form — as a number of 
other bills which this Committee has taken up in recent weeks — 
which is unfortunate to waste everyone’s time in that manner. 

Further, of course, the ongoing allegation is that what we want 
to do is a project to meet the rights of the tribes here. This has the 
same problem as the original Animas-La Plata and that it’s going 
to deliver water pumped uphill but not to the reservation. You 
know, it’s not clear whether that water would or could ever be de- 
livered to the reservation. I’m committed, as is Commissioner Mar- 
tinez, who I believe we’ll hear from later and others, that we meet 
our Treaty obligations. That we deliver water — real water — to the 
tribe for their use. But I would suggest that rushing forward with 
H.R. 3478, at this point and time, is not going to meet the dead- 
lines — the very real deadlines that loom. That is, under the original 
agreement, the tribe has until 2005 to return to court to obtain its 
settlement through the courts for each Treaty rights. 

If this project were started on October 1st, Bureau of Rec isn’t — 
certainly isn’t prepared to do that — but if all environmental laws 
were waived; if this Committee did sanction this project; and if for 
some reason the White House didn’t veto — the President — the 
project would be anticipated to be completed about 2010. Again, 
with no certain delivery to the tribes. I believe the tribes would, in 
all probability, then refile in — ^before the end of 2005 — and we’d be 
right back where we started pending litigation except for a few 
hundred million dollars that the Federal taxpayers would be laying 
out for Animas-La Plata Lite. So I will oppose legislation should it 
move and would support the White House and its threats of a veto. 
I thank the chairman for his indulgence. 

[The prepared statement of Peter DeFazio follows:] 

Statement of Hon. Peter A. DeFazio, a Representative in Congress from the 

State of Oregon 


Mr. Chairman: 
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H.R. 3478 suffers from a host of defects. It is an effort to rush a large water 
project into construction without adequate cost-benefit analysis or environmental re- 
view. We don’t even have a reliable estimate of the cost of this new and unstudied 
project. The bill waives environmental laws, including the Endangered Species Act 
and the Clean Water Act. It creates an unprecedented new subsidy for non-Indian 
water users. And not only does it fail to deliver a single drop of water to the Indian 
tribes it is supposed to benefit, the Bureau of Reclamation questions whether the 
facilities included in H.R. 3478 would even be able to function independently. 

Let’s not be deceived by talk of something called Animas-La Plata Lite. H.R. 3478 
is all about building the original Animas-La Plata project. The bill’s supporters 
make that perfectly clear by their refusal to consider deauthorizing those portions 
of the original project that go beyond the scope of A-LP Lite. H.R. 3478 spells it 
out in section 4(b) by providing that the State of Colorado’s uncommitted cost-share 
dollars can be used to build the full project. 

I heartily endorse and support the position taken by Commissioner Martinez and 
the Bureau. We all share a desire to satisfy the legitimate water rights claims of 
the Ute Indians. Let’s be clear that much has already been done towards that end. 
The Bureau has completed construction of the Dolores Project to enable delivery of 
water to the Ute Mountain Ute Reservation. More than $60 million in development 
funds have been provided to the two Tribes. Final consent decrees have been en- 
tered into on all rivers where the Tribes claim water in order to supply agreed upon 
quantities of water to the two Tribes. 

I share Commissioner Martinez’s support for delivering additional wet water for 
the Tribes’ use. A-LP Lite doesn’t do that. At a minimum, this new proposal needs 
to undergo the same kind of study and review that my Republican colleagues would 
insist upon for any other large expenditure of public funds. There is absolutely no 
justification for rushing this into law before that review is complete. 

Mr. Doolittle. Thank you. Mr. Redmond, you’re recognized for 
your testimony. 

STATEMENT OF HON. BILL REDMOND, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF NEW MEXICO 

Mr. Redmond. Thank you, Mr. Chairman, for holding this hear- 
ing — for giving me the opportunity to show my support for H.R. 
3478, the Animas-La Plata Water Project. 

As you know, the Animas-La Plata Project has been controversial 
work-in-progress for over four decades. In spite of what you just 
heard, that we’re rushing forward, I think 150 years is long enough 
for us to keep our word. As Members of Congress who do not rep- 
resent districts in the West, who do not understand the situation 
with water that we have in the four corners area of New Mexico, 
Colorado, Utah, and Arizona — this is one of the most significant 
areas — one of the most significant projects for the four corners 
area. But one of the largest tribal populations in America, I want 
you to understand why this project is necessary. 

I don’t know how many of your are from the Southwest, but as 
you probably know, it’s dry in the Southwest. Water is not a small 
matter where we live. Here in Washington, DC, which is built over 
swamp, and Virginia and Maryland, you don’t have to go far to find 
a stream, or a river, or a lake, or an ocean. In New Mexico, you 
could drive hundreds of miles without seeing a drop of water. When 
a community in the Southwest begins to grow and expand like the 
communities in Farmington and the San Juan area, support for 
those communities is dependent on a water supply. 

When a tribe, or tribes, in the remote area of the four corners 
such as the Ute Mountain Ute Tribe and the Southern Ute Tribe 
are still carrying their water in buckets from the rivers to their 
homes — a water supply plan is necessary. These two issues are the 
reason that I support H.R. 3478 to authorize the funding and con- 
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struction of the Animas-La Plata Water Project. After 40 years of 
discussions about its importance, in 1986 Congress passed the Col- 
orado Ute Indian Water Rights Settlement Act which was des- 
ignated to resolve all the water rights claims of the two Colorado 
Ute Indian Tribes in a way to provide the tribes with water they 
deserve and need — and the surrounding communities in Colorado 
and New Mexico, the water that they want to help their commu- 
nities, as well. 

In 1986, the statute was the culmination of the efforts that began 
in the 1930’s. For over 4 years, the State of New Mexico and the 
communities in the northwest corner of the State have supported 
Animas-La Plata Project, due to the recognized need for the de- 
pendable water supply. I was only 2 years old when the Native 
Americans in the Southwest were carrying their waters in buckets. 
I’m now 44 years old and they’re still carrying their waters in 
buckets to their homes. 

For over 40 years, at a cost of over $53 million, the government 
has studied, and studied, and studied, and studied the planning 
and the environmental impacts of the Animas-La Plata. The envi- 
ronmental concerns have been addressed over and over again to 
meet the constant updated regulatory standards mandated by the 
National Environmental Policy Act, the Clean Water Act, and the 
Endangered Species Act. 

Because of the cost concerns associated with the Federal Govern- 
ment’s share of implementation, the project has been scaled back 
by over $400 million. H.R. 3478 settles tribal claims, in spite of 
what was previously stated; addresses water quality concerns; sig- 
nificantly reduces the cost of the project; provides protection for ex- 
isting water right holders in New Mexico; and allows the State of 
New Mexico and the Northwest corner to adequately develop water 
supplies to meet the needs of their arid communities. 

I appreciate your interest in this legislation and I’m willing to 
work with you and the interested parties to resolve any further 
concerns you may have. Thank you, Mr. Chairman. 

[The prepared statement of Mr. Redmond follows:] 

Statement of Hon. Bill Redmond, a Representative in Congress from the 
State of New Mexico 

Thank you Mr. Chairman for holding this hearing and for giving me the oppor- 
tunity to show my support for H.R. 3478 and the Animas La Plata Water Project. 
As you all know, the Animas La Plata project has heen a controversial work in 
progress for over four decades. As the Member of Congress who not only represents 
the Northwest corner of New Mexico where this project will have the most impact, 
hut one of the largest tribal populations in America I want you to understand why 
this project is necessary. 

I don’t know how many of you are from the Southwest but as you probably know 
it’s dry out there. Water is no small matter. Here, in Washington, DC which is built 
over a swamp, and in Virginia and Maryland, you don’t have to go far to find a 
stream, a river, a lake or the ocean. In New Mexico, you could drive hundreds of 
miles without seeing a drop of water. 

When a community in the southwest begins to grow and expand, like the commu- 
nities in the Farmington/San Juan County area, support for those communities is 
dependent on a water supply plan. When a tribe or tribes in the remote four corners 
area, such as the Ute Mountain Ute Tribe, and the Southern Ute Tribe are still car- 
rying their water in buckets from the rivers to their homes, a water supply plan 
necessary. These two issues are the reason I support H.R. 3478 to authorize the 
funding and construction of the Animas La Plata Water Project, after over 40 years 
of discussion about it’s importance. 
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In 1986, Congress passed the Colorado Ute Indian Water Rights Settlement Act, 
which was designed to resolve all of the water rights claims of the two Colorado Ute 
Indian Tribes in a way that provided the tribes with the water they deserved and 
and needed, and the surrounding communities, in Colorado and New Mexico, the 
water they wanted to help support their communities needs as well. This 1986 stat- 
ute was the culmination of efforts that begin in the 1930s. 

For over 40 years the State of New Mexico and the communities in the Northwest 
Corner of the State have supported the Animas La Plata Project, due to the recog- 
nized need for a dependable water supply. When I was two years old, there were 
Native Americans in the Southwest who were carrying water in buckets to their 
homes. I am 44 years old and they are still carrying this water in buckets to their 
homes. 

For over 40 years, at a cost of $53 million, the government has studied the plan- 
ning and environmental impacts of the Animas La Plata. Environmental concerns 
have been addressed over and over again to meet the constantly updated regulatory 
standards mandated by the National Environmental Policy Act, the Clean Water 
Act, and the Endangered Species Act. 

Because of the cost concerns associated with the Federal Government share of im- 
plementation, the project has been scaled back by over $400 million. 

H.R. 3478 settles tribal claims, addresses water quality concerns, significantly re- 
duces the costs of the project, provides protection for existing water rights holders 
in New Mexico, and allows the State of New Mexico and the Northwest corner to 
adequately develop water supplies to meet the needs of their arid communities. 

I appreciate your interest in this legislation and am willing to work with you and 
the interested parties to resolve any further concerns you may have. 

Mr. Doolittle. Thank you. Mr. Petri is recognized. 

STATEMENT OF HON. THOMAS E. PETRI, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF WISCONSIN 

Mr. Petri. Thank you, Mr. Chairman. I appreciate the oppor- 
tunity to come before your Committee today on a matter of concern 
to the taxpayers of the United States. Building the Animas-La 
Plata Water Project is not economically or environmentally sound 
and does not deliver water to the members of the Ute Tribes on 
their reservations. That’s why I decided to become an original co- 
sponsor of H.R. 745 which would deauthorize the project and direct 
the Secretary of the Interior to enter into negotiations with the 
tribes to find alternatives to fulfill their outstanding water rights 
claims. 

In contrast, H.R. 3478, the Colorado Ute Water Rights Settle- 
ment Act, amendments of 1998 — also known as Animas-La Lite — 
makes no substantial changes in the original project. As has been 
pointed out, it simply reauthorizes phase 1, stage A, of the original 
plan. 

The Animas-La Plata Water Project was originally authorized in 
1968 in the hey-day of mammoth water projects out West. How- 
ever, Congress and the Federal Government soon abandoned this 
plan because it was a waste of money to build it. For 30 years, the 
proponents of the project have never been able to convince Con- 
gress otherwise. Moreover, the budgetary and environmental land- 
scape has changed since this project was originally authorized 
making its prospects even darker than they were initially. 

The reality is that under today’s budget constraints and desire 
to preserve the beauty of our natural resources, this project is un- 
likely ever to be built. The proponents know that this is true and 
have attempted to keep the project alive by attaching it to the Ute 
Tribe’s water claims. It’s time to deauthorize this unjustified 
project once and for all. 
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Alternative proposals to satisfy the Ute Tribe’s water claims have 
been developed and are now being looked at by the Federal Govern- 
ment. H.R. 745 requires the Secretary of the Interior to look at the 
full range of alternatives to deliver water to the tribes. On the 
other hand, H.R. 3478 attempts to obligate the Secretary to begin 
construction, entirely prematurely on one of these proposals — that 
is Animas-La Plata Lite. The Bureau of Reclamation has not con- 
ducted an analysis of the feasibility or viability of this proposal. 
There is no reliable cost estimate, no benefit cost ratio, and no defi- 
nite plan report. We’ve never approached water resource develop- 
ment with such a complete lack of planning in the history of this 
Congress. This is no time to start. 

Mr. Chairman, I’d like to emphasize that many provisions of 
H.R. 3478 are highly controversial and I’m sure that many mem- 
bers will have great concern and skepticism if it’s advanced by the 
House Resources Committee. H.R. 3473 does not deauthorize any 
portion of the original Animas-La Plata Project. On the contrary, 
it exempts major components of the project including a pumping 
station, and Ridges Basin Reservoir, from environmental laws and 
standard budget and economic requirements. 

Of particular concern is the new financing scheme found in H.R. 
3478. This legislation would cap repayment of capital costs from 
municipal and industrial water at $29 million for non-Indian 
project beneficiaries regardless of any cost overruns that may 
occur. It would also release the tribes from any capital repayment 
obligations, as well as any portion of the operation and mainte- 
nance costs of the project. All remaining costs, whatever they may 
ultimately be, would be borne by the Federal taxpayers. The bill 
would have Congress give a blank check for this demonstrably un- 
economic project. 

This is completely the reverse of the policy set in the original 
1988 Colorado Ute Indian Water Rights Settlement Act which was 
predicated on full repayment with interest of all the capital costs 
from municipal and industrial water development. This new financ- 
ing method violates at least five current Federal laws. This bill also 
increases the Federal cost share for the conceived project from 63 
percent to a minimum of 90 percent of the cost for developing an 
outrageously expensive water supply for communities that cannot 
demonstrate a need for the water and clearly are unwilling to pay 
for it themselves. 

If I were to propose that the Federal taxpayer subsidize 90 per- 
cent of the cost of developing municipal water in my State, I’d be 
surprised if Members of this chamber would support such a pro- 
posal. In general, it’s been the policy of the Federal Congress not 
to subsidize municipal and industrial water development which is 
fundamentally a non-Federal responsibility. 

Finally, H.R. 3478 also proposes a highly controversial waiver of 
environmental laws as they relate to this project. This is generally 
referred to as sufficiency language. It waives the National Environ- 
mental Policy Act, the Federal Water Pollution Control Act, and 
the Endangered Species Act. 

Mr. Chairman, H.R. 3478 is not a genuine alternative solution to 
the Animas-La Plata Water Project conflict. It’s simply Phase 1, 
Stage A of the original project. It’s not really new at all and there- 
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fore it perpetuates all the problems with the original project — while 
introducing new ones, including a dramatic decrease in local cost 
share, introduction of a new class of Federal subsidies, and highly 
controversial sufficiency language. 

This bill and the Animas-La Plata Project will not deliver water 
to the Ute Mountain Ute and the Southern Ute reservations. It’s 
time to stop holding the Ute Tribes’ legitimate water rights claims 
hostage in order that non-Indian interests might finally construct 
their great boondoggle pork project paid for by the Federal Govern- 
ment. The Animas-La Plata project should be deauthorized without 
further delay. Again, I would thank Members of the Committee for 
inviting me today and for your attention. 

[The prepared statement of Mr. Petri follows:] 

Statement of Hon. Thomas E. Petri, a Representative in Congress from the 

State of Wisconsin 

Mr. Chairman I appreciate the opportunity to come before the Committee today 
to share my views on a matter of concern to me and, I believe, to the taxpayers 
of the United States. Building the Animas-La Plata water project is not economi- 
cally or environmentally sound and it does not deliver wet water to members of the 
Ute Tribes on their reservations. That is why I decided to become an original co- 
sponsor of H.R. 745, which would deauthorize the Animas-La Plata project and di- 
rect the Secretary to enter into negotiations with the Tribes to find alternatives to 
fulfill their outstanding water rights claims. In contrast, H.R. 3478, the Colorado 
Ute Settlement Act Amendments of 1998, also known as ALP-Lite, makes no sub- 
stantial changes in the original ALP project. It simply reauthorizes Phase I, Stage 
A, of the original plan. 

The Animas-La Plata water project was originally authorized in 1968 in the hey- 
day of mammoth water projects out West. However, Congress and the Federal Gov- 
ernment soon abandoned this plan because it simply was a waste of money to build 
it. For thirty years now the proponents of the project have never been able to con- 
vince Congress otherwise. Moreover, the fiscal and environmental landscape has 
changed since this project was originally authorized, making its prospects even 
darker than they were initially. The reality is that under today’s fiscal constraints 
and desire to preserve the beauty of our natural resources this project is unlikely 
ever to be built. The proponents know that this is true and have attempted to keep 
the project alive by attaching it to the Ute Tribes water claims. It’s time to de- 
authorize this unjustified project once and for all. 

Alternative proposals to satisfy the Ute Tribes water claims have been developed 
and are now being looked at by the Federal Government. H.R. 746 requires the Sec- 
retary to look at the full range of alternatives to deliver water to the Tribes. On 
the other hand, H.R. 3478 attempts to obligate the Secretary of the Interior to begin 
construction, entirely prematurely, on one of these proposals — that is, ALP-Lite. The 
Bureau of Reclamation has not conducted an analysis of the feasibility or viability 
of this proposal. There is no reliable cost estimate, no benefit/cost ratio and no defi- 
nite plan report. We have never approached water resources development with such 
a complete lack of planning in the history of this Congress, and this is no time to 
start. 

Mr. Chairman, I would like to emphasize to you that many provisions of H.R. 
3478 are highly controversial and I am sure that many Members will have great 
concern and skepticism if it is advanced in any way by the House Resources Com- 
mittee. H.R. 3478 does not deauthorize any portion of the original ALP. On the con- 
trary, it exempts major components of the project, including a pumping station and 
Ridges Basin Reservoir, from environmental laws and standard fiscal and economic 
requirements. 

Of particular concern is the new financing scheme found in H.R. 3478. This legis- 
lation would cap repayment of capital costs for municipal and industrial water at 
$13 million dollars for non-indian project beneficiaries, regardless of any cost over- 
runs that may occur. It would also release the Tribes from any capital repayment 
obligations, as well as any portion of the operation and maintenance costs of the 
project. All remaining costs, whatever they may ultimately be, would be borne by 
the Federal taxpayer. H.R. 3478 would have Congress give a blank check for this 
demonstrably uneconomical project. This is completely the reverse of the policy set 
in the original 1988 Colorado Ute Indian Water Rights Settlement Act, which was 
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predicated on full repayment, with interest, of all the capital costs for municipal and 
industrial water development. This new financing method violates at least 5 current 
Federal laws. 

This bill also increases the Federal cost share for the conceived project from 63 
percent to a minimum of 90 percent of the cost for developing an outrageously ex- 
pensive water supply for communities that cannot demonstrate a need for the water 
and clearly are unwilling to pay for it. If I were to propose that the Federal taxpayer 
subsidize 90 percent of the costs of developing municipal water in my state, I would 
be surprised if Members in this chamber would support such a proposal. In general, 
it has been the policy of the Congress not to subsidize municipal and industrial 
water development, which is fundamentally a non-Federal responsibility. 

Finally, H.R. 3478 also proposes a highly controversial waiver of environmental 
laws as they relate to this project in the form of what is generally referred to as 
“sufficiency language,” waiving the National Environmental Policy Act, the Federal 
Water Pollution Control Act and the Endangered Species Act. 

Mr. Chairman, H.R. 3478 is not a genuine alternative solution to the Animas-La 
Plata water project conflict. It is simply Phase I, Stage A, of the original project. 
It is not really new at all and therefore it perpetuates all of the problems with the 
original project while introducing new ones, including a dramatic decrease in the 
local cost share, introduction of a new class of Federal subsidies and highly con- 
troversial sufficiency language. 

Mr. Chairman, this bill and the Animas-La Plata project will not deliver water 
to the Ute Mountain Ute and the Southern Ute reservations. It is time to stop hold- 
ing the Ute Tribes’ legitimate water rights claims hostage in order that non-indian 
interests might finally construct their great boondoggle pork project paid for by the 
Federal Government. The Animas-La Plata water project ought to be deauthorized 
without further delay. 

Again, I thank the Chair and the Committee for the opportunity to express my 
concerns. Thank you for your time. 

Mr. Doolittle. Thank you very much. The plan will now be to 
recess the Subcommittee. Then at approximately 3:45 p.m. or as 
soon as we reconvene after the conclusion of the memorial services, 
we will reassemble here and hear from the members of panel one. 
So the Subcommittee will stand in recess. 

[Recess.] 

Mr. Doolittle. The Subcommittee will reconvene to hear testi- 
mony from our witnesses. Well begin with panel one. 

Let me ask our witnesses — it’s customary that the witnesses take 
the oath. So if you’d please rise and raise you right hands. 

[Witnesses sworn.] 

Mr. Doolittle. Thank you. Let the record reflect each answered 
in the affirmative. 

Gentlemen, we’re very pleased to have you here. I’m confident 
that some of my colleagues will drift in, but we have a long witness 
list and you have been patient to wait this long while as it is. So 
I think we’ll begin. 

Our first witness is the Honorable Roy Romer, Governor of the 
State of Colorado. Governor Romer. 

STATEMENT OF HON. ROY ROMER, GOVERNOR OF THE STATE 

OF COLORADO 

Governor Romer. Thank you. Congressman. I know we began the 
second part of it right after the memorial service. I just want to 
recognize, as a Governor, who lives in a capital building daily, the 
risk that all of you public officials run and the risk that those offi- 
cers run. I just want to pay tribute to those two gentlemen and 
their families before I make further comments. 

My name is Roy Romer. I’m Governor of Colorado. I’m pleased 
to have the opportunity to share my comments on H.R. 3478 that 
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would authorize the construction of a smaller Animas-La Plata 
Project in southwestern Colorado. For the record, I’ve submitted a 
copy of the full text of my remarks to the Committee. I’d like to 
take a moment to highlight my views. 

Mr. Chairman, this is my third term as Governor. I’m in my 12th 
year. I was first elected in 1986, the same year the State of Colo- 
rado signed an agreement with the Southern Ute and the Ute 
Mountain Ute Indian Tribes settling a longstanding, difficult con- 
troversy regarding the tribes’ water rights. I’ve been working to get 
the tribes the water they deserve since my first day in office. I re- 
gret to say that, after 12 years, we’re still trying to get that job 
done. 

I’m here to express my support for H.R. 3478. In my opinion, this 
bill represents our best vehicle for satisfying our obligations to the 
Ute Tribes for water. As you know, this bill is a result of years of 
efforts, negotiations, and compromise. The project was first author- 
ized by Congress in 1968. Following the authorization, the Ute 
Tribes began to assert their widely recognized right to water in the 
streams and rivers that flow through the reservations based on the 
Reserved Water Rights Doctrine. 

Given the scarcity of water in the region and the possible disrup- 
tion that the establishment of Indian water claims would have 
posed for the existing non-Indian water right holders, Colorado sat 
down with the tribes in the mid-1980’s to settle the tribes’ claims. 
The result was a 1986 Settlement Agreement. This agreement es- 
tablishes the tribes’ water rights and sorts out non-Indian water 
claims. It was signed by all parties — the State, the tribes, non-In- 
dian users, municipalities, and the United States Department of 
Interior, and the United States Department of Justice. It’s a very 
important agreement. 

It allows us to resolve possible water conflicts, preserve the so- 
cial, and economic well-being of the area, and avoids decades of ex- 
pensive litigation. Most importantly, it acknowledges our obligation 
to provide water to the tribes. In order to fulfill the obligations for 
water outlined in this agreement, the agreement calls for the con- 
struction of the Animas-La Plata Project, a project that would store 
water and make it available to the tribes and other users. It was 
authorized in 1968. 

Congress formalized this agreement in the 1988 Settlement Act. 
Now this Congress is still considering legislation on the project. We 
still have not satisfied our obligations to the tribes. Under the 
agreement, the tribes have the right to go to court and to assert 
their claims if they do not believe that progress is being made. 
That risk is real and its troubling. 

Now, I understand that this delay has been brought about be- 
cause opponents of the project have raised environmental and fiscal 
concerns. It was in recognition of this and the threat of lengthy and 
costly litigation that the Lieutenant Governor Gail Schoettler, of 
Colorado, and I brought all sides of this issue together in an effort 
to discuss compromises and consensus on all alternatives. That 
process was a difficult one. It took many hours of discussion, public 
input, and months of negotiation. However, we did succeed in nar- 
rowing the debate to two alternatives. 
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One of the alternatives, the so-called Animas-La Plata Lite pro- 
posal, involves the creation of a much smaller project at less cost 
and less environmental impact. 

The other alternative, called the Animas River Citizens’ Coalition 
proposal, would set aside about $100 million — $110 million for the 
tribes to purchase land and water rights in the area instead of 
building a reservoir. It also includes adding more storage capacity 
of existing water projects in the region. 

Now last year, I publicly expressed support of the Animas-La 
Plata Lite alternative for the following reasons. First, it satisfies 
our obligation to the tribes for water. Animas-La Plata Lite is the 
only alternative that tribes will accept and will satisfy that obliga- 
tion. 

Second, it includes everyone — tribes and non-Indians alike. We 
must have a solution for the entire region. One that will not dis- 
rupt the long-established water development and economic activi- 
ties in the area. The 1986 Settlement Agreement was created and 
signed just for that reason — to resolve everybody’s rights in light 
of the tribal claims. It is thus critically important to include non- 
Indian water users. ALP Lite accomplishes this goal. 

Third, it is less costly and poses less environmental impacts than 
the original project. ALP Lite reduces the cost by $400 million. 
Since it is a smaller project, it avoids many of the environmental 
impacts that were of concern to the United States Environmental 
Protection Agency and the U.S. Fish and Wildlife Service. 

Fourth, it avoids a complete renegotiation of that 1986 Settle- 
ment Agreement. As I have said, the Settlement Agreement was 
the result of hard-fought compromises with the tribes and other 
water rights holders. Renegotiating this agreement would take 
many years and at enormous expense to the taxpayers. 

Since the signing of the agreement in 1986, funds have been set 
aside and expended to implement its provisions with the sole ex- 
ception of the construction of the Animas-La Plata Project. The 
ALP Lite alternative will complete the last commitment made in 
the Settlement Agreement. 

Fifth, it avoids further delay. We’ve been at this for decades. We 
have negotiated, compromised and studied this project extensively. 
It’s time to get off the dime and get on with satisfying our obliga- 
tions to the tribe. ALP Lite will get us there. 

Now, H.R. 3478 adheres to these principles. As a result, passage 
of this bill will accomplish our goals. I urge you to support it. 

Let me say the Interior Department can, in my view, play a very 
helpful role in this controversy. They were represented in our dis- 
cussions concerning the Animas-La Plata Lite alternative. They 
could help us by taking the two alternatives developed in this nego- 
tiation process; plug them into the appropriate environmental proc- 
esses; select Animas-La Plata Lite as the preferred alternative; and 
quickly come out with a decision. In my view, either Interior should 
work with the product that we have developed and come to a deci- 
sion; or Congress should direct Interior on how to resolve this issue 
by passing H.R. 3478. 

It’s the only way we’re going to get this resolved, short of going 
to court for years to come. Now H.R. 3478 and Senate bill 1771 — 
the companion Senate bill — can serve as the framework for further 



15 


discussions to address Interior’s concern. But one thing is certain, 
we cannot start from square one again. Too much time has been 
lost and we’ve already discussed plenty of alternatives. These bills 
represent the product of difficult compromises and should not be 
rejected. 

In closing, I have noted that Secretary Babbitt has asked his 
counsel, David Hayes, to meet with the tribes and their neighbors 
to see if an agreement can be reached on amendments to this legis- 
lation. I would ask Mr. Hayes to come to Colorado, meet with me 
and the other signators of the Settlement Agreement, but this must 
be more than just more talk or more process. Mr. Hayes should 
come and must come with a portfolio to speak for the administra- 
tion. We need some decisions to be made here. I would hope he 
would come with a clear proposal, and I would ask him to come 
with a clear proposal for amendments to the legislation that will 
satisfy the administration’s concern. 

Finally, I think we must meet in August, if this Congress should 
pass this legislation — with or without the administration’s sup- 
port — to finally honor commitments under the Settlement Agree- 
ment. Thank you, Mr. Chairman. 

[The prepared statement of Governor Romer may be found at end 
of hearing.] 

Mr. Doolittle. Thank you. 

Our next witness is Mr. Thomas Turney. Mr. Turney is the State 
engineer for the State of New Mexico. Mr. Turney. 

STATEMENT OF THOMAS C. TURNEY, STATE ENGINEER, STATE 

OF NEW MEXICO 

Mr. Turney. Mr. Chairman, members of the Committee, I thank 
you for letting me testify this afternoon. I also brought a statement 
with me from the Governor of the State of Mexico. He sends his 
apologies but he cannot be here this afternoon. We would like to 
have his statement entered into the record. 

[The prepared statement of Mr. Johnson may be found at end of 
hearing.] 

Mr. Turney. Today, I’d like to speak on behalf of H.R. 3478 
which means changes to the authorized ALP project. At the same 
time, would like to speak against H.R. 745 which speaks of de- 
authorization. 

The reconciled Animas-La Plata Project would provide two basic 
components of New Mexico’s plans for development of its water re- 
sources in northwestern New Mexico. The reconciled project gen- 
erally settles the claims of two Colorado Ute Indian Tribes to wa- 
ters of the Animas-La Plata Rivers. This is an important aspect of 
the project because it provides certainty to the New Mexico water 
users on these two rivers so that, in fact, they will have water 
available to them under their State water rights. 

Secondly, the reconciled project will provide a more dependable 
water supply for both Indian and non-Indian communities in north- 
west New Mexico. Northwest New Mexico is growing and it’s very 
important to provide an adequate water supply for this area’s fu- 
ture. The need for a dependable water supply for this area has long 
been recognized. Although the majority of communities in the State 
of New Mexico get their water from wells, communities in this par- 
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ticular area must get their water from river waters. Ground water 
in the area generally contains very high level of contaminants and 
is unusable. The Animas River has historically run dry or very 
near. 

Raw water storage is necessary to supply water to communities 
when the river runs low. The Animas-La Plata Project is designed 
to provide a water supply during low-flow conditions for both Indi- 
ans and non-Indians in New Mexico — a goal which the State of 
New Mexico very much supports. 

H.R. 3478 is a compromise bill negotiated by Indians and non- 
Indians. It addresses many concerns previously expressed by New 
Mexico, including final settlement of Colorado Ute Indian Water 
Rights claims, a much needed municipal and industrial water sup- 
ply for the area; a reduction in project costs; a habitat for endan- 
gered species; protection of senior water rights; and does not lessen 
water qualities. Negotiations are ongoing to further refine this bill 
to include language to provide for a pipeline to carry project water 
from Farmington to the Navajo community of Shiprock. 

The State assigned approximately 50,000 acre feet of water to 
the Department of Interior for development at this project about 40 
years ago. Subsequently, an interstate compact was developed to 
establish equal priority of project water rights between Colorado 
and New Mexico. Congress approved the Colorado Ute Indian 
Water Rights Settlement in the late 1980’s. This Act provides for 
final settlement of the Colorado Ute Indian Water Rights claims on 
the Animas-La Plata Rivers. The construction of the ALP Project 
is the cornerstone of this settlement. 

It is neither timely nor appropriate to consider deauthorization. 
It is true that the project is controversial. However, H.R. 3478 has 
been introduced as a compromise by Indians and non-Indians in 
northwest New Mexico and southwest Colorado. Deauthorization 
will cause several major problems for New Mexico. If the Colorado 
Ute Indian claims are not settled and the Ute Indians return to 
court. New Mexico will be forced to intervene. To protect New Mex- 
ico water users on the Animas-La Plata Rivers, New Mexico will 
be forced to challenge every PIA and other claims that the Ute In- 
dians might advance. 

Based on similar cases in New Mexico where one ongoing Indian 
water right cases has been argued for a little over 32 years. We 
would anticipate that this case will last for decades. There will be 
no doubt that our intervention is going to cause strained relations 
between New Mexico and the Colorado Ute Tribes in the State of 
Colorado. Due to the lack of certainty of future water availability, 
such a prolonged action could significantly impair land transfers 
and existence of future development in New Mexico. Deauthoriza- 
tion will terminate the Animas-La Plata interstate compact expos- 
ing New Mexico users to suffer shortages caused by junior appro- 
priators in Colorado. 

Deauthorization will not stop the need of New Mexico commu- 
nities for a raw water storage. To meet summertime demands, stor- 
age will continue to be needed. Although Navajo Reservoir is avail- 
able on the nearby San Juan River flow recommendations recently 
proposed for the recovery of an endangered species will probably 
preclude the use of this storage for New Mexico communities. Al- 
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ternate storage sites are generally not available, potentially neces- 
sitating the development of multiple reservoirs. The cost of these 
reservoirs may be many times the amount that money New Mexi- 
cans will pay under the reconciled project. 

Deauthorization is going to hurt our ongoing negotiations with 
the Navajo nations. In 1996, the State of New Mexico entered into 
an agreement with 22 Indian pueblos and tribes. These disagree- 
ments set forth principles of government to government negotiation 
proceeding before litigation. This agreement has led to negotiations 
between the Navajo nation and New Mexico to determine if a nego- 
tiated settlement of Navajo water claims is feasible. The reconciled 
project will include a proposal to construct a transmission line from 
Farmington to provide treated project water to the Navajo commu- 
nity of Shiprock. 

For public health and safety reasons, this pipeline is extremely 
important to the Shiprock area whose population has swelled in re- 
cent years. Final settlement of the Navajo claims in the San Juan 
basin is extremely important, not only to northwestern New Mexico 
but it will provide certain communities along the river to receive 
their water from the San Juan trans-mountain diversion. This de- 
authorization could potentially significantly impact major popu- 
lation centers in New Mexico. 

New Mexico strongly opposes deauthorization of the Animas-La 
Plata Federal Reclamation Project. Instead, New Mexico supports 
a reconciled project that provides wet water to New Mexico and 
provides for final settlement of Ute Indian claims. Thank you for 
the opportunity to testify. 

[The prepared statement of Mr. Turney may be found at end of 
hearing.] 

Mr. Doolittle. Thank you. 

Our next witness is Mr. Fluid Martinez, the Commissioner of the 
Bureau of Reclamation. Mr. Martinez. 

STATEMENT OF ELUID MARTINEZ, COMMISSIONER, BUREAU 
OF RECLAMATION, DEPARTMENT OF THE INTERIOR 

Mr. Martinez. Mr. Chairman, members of the Subcommittee, 
thank you for the invitation to present the administration’s view on 
H.R. 745, an Act to deauthorize the Animas-La Plata Project and 
H.R. 3748, the Colorado Ute Settlement Act of 1998. My written 
statement has been submitted for the record, and if acceptable I’ll 
summarize that statement. 

The administration fully supports providing wet water to the Col- 
orado Ute Indian Tribes as part of the final settlement to their 
water rights. In providing the water to the tribes, we need to also 
consider how the possible solutions would affect the municipal and 
industrial water supplies of the regional communities, while pro- 
tecting the area’s natural resources. Mr. Chairman, the administra- 
tion does not support the approaches included in the two measures 
before the Subcommittee today. 

They charge H.R. 745 would deauthorize the Animas-La Plata 
Project — a participating project under the Colorado River Storage 
Project Act of 1956. If enacted, this bill would direct the Secretary 
of Interior to promptly seek to enter into negotiations with the Ute 
Indian Tribes to satisfy, in a manner consistent with all Federal 
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laws, the water rights interests of those tribes that were intended 
to be satisfied with water supplied from the Animas-La Plata 
Project. 

It should be noted that the H.R. 745 does not provide for an al- 
ternative to the original Animas-La Plata Project. While the admin- 
istration agrees that there is limited support for the original 
Animas-La Plata Project, we are not prepared to recommend com- 
plete deauthorization. Instead, the administration believes it is im- 
portant to focus on the priority of delivering wet water to the tribes 
and to address the deauthorization issue with the tribes and other 
affected parties. 

Mr. Chairman, with respect to H.R. 3748, this bill would amend 
the Colorado Ute Indian Water Rights Settlement Act of 1988. The 
administration does not support the approach included in this leg- 
islation for the reasons detailed in my written statement. Mr. 
Chairman, the question is where do we go from here? On July 20, 
1998, Secretary Babbitt wrote to the tribes to assure them where 
the administration stands with respect to their water rights. That 
letter, in part states “We, the administration fully support pro- 
viding wet water — water beneficially usable to the tribes to the Col- 
orado Ute Indian Tribes as part of the final settlement of your 
claims. We need to consider how the possible solutions would affect 
the municipal-industrial water supplies of the regions’ communities 
and protect the area’s natural resources.” 

Mr. Chairman, the administration fully understands and re- 
spects the significance of the tribe’s efforts and those of the Gov- 
ernor and the Lieutenant Governor, and other parties in the 
Romer-Schoettler process that helped to focus the issues sur- 
rounding this project. The administration is prepared to enter into 
a good faith dialogue with the tribes to identify the best mutually 
acceptable means to enable the tribes to obtain wet water for their 
present and future use. I place emphasis on the fact that at the 
same time, we need to consider how possible solutions would affect 
the municipal-industrial water supplies of the region and the nat- 
ural environment of the area. 

However, in identifying an acceptable means, the administration 
believes that full consideration should be given to all alternatives, 
including appropriately sized storage that would satisfy the tribe’s 
water rights. In undertaking that consideration, however, the full 
impact disclosure alternative analysis and the public involvement 
aspects of the National Environmental Policy Act should not be cir- 
cumvented, nor should NEPA procedural requirements be seg- 
mented. 

Mr. Chairman, Mr. David Hayes, counselor to the Secretary of 
Interior, and who has been named by the administration as the 
leader to engage in a dialogue with the tribes, has forwarded a let- 
ter yesterday to the tribal chairperson seeking initiation of discus- 
sions. He has also extended letters of invitation to the other 1988 
water settlement parties because of his expectation that they will 
need to participate in discussions pertaining to potential revisions 
of the Settlement Act. 

Mr. Chairman, this concludes my summary of remarks. I would 
be pleased to answer any questions you might have. Thank you. 
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[The prepared statement of Mr. Martinez may be found at end 
of hearing.] 

Mr. Doolittle. Well, thank you. Commissioner, I recall in a pre- 
vious career, you were the State engineer of New Mexico, were you 
not? 

Mr. Martinez. Yes, Mr. Chairman. 

Mr. Doolittle. Well, were you involved in all of this controversy 
back with Governor Romer or where do you fit in in this? 

Mr. Martinez. Chairman, I’ve been involved in New Mexico 
water issues and controversy since 1971. 

Mr. Doolittle. That’s remarkable. 

[Laughter.] 

Mr. Martinez. I fully understand the implications of this project. 

Mr. Doolittle. Cal, I think you and I need some more of that 
wet water they want to get out there in New Mexico and Colorado. 

[Laughter.] 

Well, let me ask you. Commissioner, do you have or does the ad- 
ministration have amendments to Mr. Mclnnis’ bill that would sat- 
isfy the administration’s concerns? 

Mr. Martinez. Mr. Chairman, my written comments have spe- 
cific — statement has specific concerns. The administration is com- 
mitted to working quickly to try to work with the tribes and other 
folks in this area to bring something to the Congress that we would 
find acceptable. 

Mr. Doolittle. What role does the counselor in charge of Indian 
water rights settlement negotiations — what role do you think he 
seeks to play in this project? 

Mr. Martinez. The intent is to have Mr. Hayes speak for the ad- 
ministration on these issues. 

Mr. Doolittle. How does this project compare to other water 
rights settlement negotiations within the Department of the Inte- 
rior? 

Mr. Martinez. Other Indian water rights settlements also con- 
tain components for water delivery projects. 

Mr. Doolittle. Well, I was pleased to hear you reaffirm the ad- 
ministration’s commitment for storage. Governor, you’re to be com- 
mended for your persistent and long-term role in trying to bring 
this settlement all about. It’s a rather remarkable settlement it 
seems to me. It’s unfortunate that it’s lasted so long. Apparently, 
it’s up to us to complete the final piece of this extensive and com- 
plex agreement. 

Governor Romer. Let me reply. I listened to Congressman 
DeFazio’s comments earlier this morning. Look, we have a problem 
here. We need a solution to the problem. The problem is that we 
have an obligation to deliver water to the Indians. I think that this 
can be solved. We need to solve it. We ought to solve it right now. 

Secondly, I think an essential ingredient in that solution is for 
the administration to come to the table and say this is what we 
propose. That has not been the case yet and I think that Commis- 
sioner Martinez and the Secretary of Interior have indicated that 
Mr. Hayes is coming with authority to speak for the administra- 
tion. If that’s the case, that’s a very helpful step. 

Third, we just need to get at the table. I think the elements of 
the solution are we need to deliver on the obligation to the tribe. 
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We need to take care of the non-Indian water user. We need to do 
it in a responsible, environmental way. We need to do it without 
further delay. I think that — I would hope that the momentum that 
I sense from the administration can carry us to a solution very 
quickly. 

Mr. Doolittle. Well, that sounded encouraging. So let us hope 
that we see some positive developments here. Let me just ask a 
technical question about this — maybe I overlooked in the reading 
I did. But you have this reservoir that you’re going to pump water 
into it. What’s going to be the vertical lift from the river up to the 
reservoir? 

Mr. Martinez. I understand somewhere around 500 hundred 
feet. 

Mr. Doolittle. About 100 feet? 

Mr. Martinez. Five hundred. 

Mr. Doolittle. Five hundred feet. Well, if we can get our admin- 
istration to act quickly, is it you sense. Commissioner, that this 
gentleman’s going to get really engaged and help bring this to a 
conclusion fairly fast? 

Mr. Martinez. It would be my hope that we move sooner than 
later, and surely within the next month to try and bring some focus 
to this issue. 

Mr. Doolittle. Well, that would be excellent. This proposal has 
been criticized for lack of environmental compliance or documenta- 
tion. Is there something, in you opinion, further that needs to be 
done in this regard? Mr. Mclnnis said that they’ve spent $20 mil- 
lion studying this thing. 

Mr. Martinez. Mr. Chairman, I’ll reserve judgment on that. But 
one thing that I would say is that we sure don’t want to get hung 
up by the courts. Whatever proposal I think the administration 
moves forward with, we ought to make sure it complies and pro- 
vides a deep analysis and full due process so we don’t get hung up 
in the court system. 

Mr. Doolittle. Do you have any specific suggestions about how 
the language in the bill could be modified in the environmental 
area to improve it? 

Mr. Martinez. I think that, with respect to the legislation, the 
concern we have is the sufficiency language. 

Mr. Doolittle. Well, is there any other substitute that you 
would suggest? It sounds like a great deal of time and money has 
been studying it. I would suppose the proponents don’t want to 
have another open-ended study on it. Is there some compromise 
language that could be arrived at here? 

Mr. Martinez. With respect to the H.R. 3478? 

Mr. Doolittle. Yes. 

Mr. Martinez. To the extent that the only issue was, the only 
concern that the administration has with H.R. 3478 would be 
NEPA analysis, I think we could come together with some lan- 
guage. However, that’s not the only issue that the administration 
has raised with concerns to H.R. 3478. We have issues having to 
do with deauthorization, appropriate deauthorization of the project, 
cost sharing, and other issues. 

Mr. Doolittle. So you’re also seeking, then, specific deauthor- 
ization of certain components of the project. 
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Mr. Martinez. What we’re saying is that some of those might be 
appropriate. 

Mr. Doolittle. Well, I’ll recognize Mr. DeFazio for his questions. 

Mr. DeFazio. I thank the chairman. To any of the participants, 
is Animas-La Plata Lite identical to Phase 1(a) of the Animas-La 
Plata? 

Mr. Martinez. As I recall, phase 1(a) was primarily an M&I de- 
livery. 

Mr. DeFazio. Yes. 

Mr. Martinez. Phase 1(a) also included a reservoir sized to en- 
able water to be developed and used for irrigation purposes. 

Mr. DeFazio. So the environmental analyses that were done, and 
the cost analyses that were done for phase 1(a) are not applicable 
to Animas-La Plata Lite? I mean, it’s not the same project? 

Mr. Martinez. To the extent that water is taken from the river 
at different times of the year and is used for M&I purposes and re- 
turn flow’s assumption may differ from what was considered in 
19 — the supplemental — environmentally backed statement, it’s a 
different project. It would require a different analysis. 

Mr. DeFazio. OK. So we don’t have an economic analysis for the 
project proposed to deauthorize in the bill before us? 

Mr. Martinez. No. The Bureau of Reclamation has not done an 
analysis. 

Mr. DeFazio. OK. So you lack both an environmental and an 
economic cost analysis. I guess — turning then to Governor Romer 
for a moment. I congratulate you in your efforts in getting involved 
in this very difficult decision. As I understand the Romer- 
Schoettler process, there was some agreement, was there not, that 
any alternative should comply with all Federal laws? 

Governor Romer. I think that’s correct, but I don’t remember the 
exact language of that agreement. But let me tell you the concept 
that was in our minds. There is an existing environmental process. 
We felt that, whatever we came up, if we could get the administra- 
tion’s approval, we could have that ongoing environmental process; 
consider that as the preferred alternative that where you could con- 
tinue to do the work that needs to be done, but you don’t need to 
go back to square one. 

Congressman, I have a very strong environmental record. I do 
not want to have the environment damaged by this project. But 
this is a contentious issue. Sometimes environmental processes and 
litigation involved in them are used, in my judgment, not for the 
purpose of saving environment but for the purpose of killing a 
project. I simply would like to have this decision made. Let me sug- 
gest to you, if we can get an agreement on what this is, and if the 
administration will come to the table and say, you know, this is 
where we are — I think that we can take that agreement and satisfy 
all of the existing environmental law by including it in the existing 
process and just enlarging whatever investigation needs to be made 
based upon changes. 

Mr. DeFazio. Well, I’m puzzled as to the consistency of the state- 
ment. Then do you support the sufficiency language in Mr. 
Mclnnis’ bill which says, this is deemed sufficient to meet all envi- 
ronmental laws, no matter what analysis has gone forward pre- 
viously, even though it’s different than and was applied as first 
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stage? Do you support that then? I mean, having that language in 
there? 

Governor Romer. I support this 

Mr. DeFazio. Or do you support doing the appropriate process? 

Governor Romer. I support this bill with that language in it. 
Now, let me explain. Congressman. 

Mr. DeFazio. All right. 

Governor Romer. I was very troubled by this. Let me tell you, 
I did that because there was no alternative. I was dealing with 
somebody that wouldn’t give me an answer. I’m the Governor of 
Colorado. I’ve got an obligation to deliver on that agreement to the 
tribe. When I can’t get an answer. I’ll use whatever weapon I got 
to use. The weapon I chose to use is I agreed to sufficiency lan- 
guage in this bill. 

Mr. DeFazio. OK. So 

Governor Romer. It’s not the best way to go. 

Mr. DeFazio. No, in fact 

Governor Romer. But let me tell you that it’s better 

Mr. DeFazio. Reclaiming my time. Governor, if I could — I don’t 
have time for filibuster, here. So, you support basically finding a 
project which hasn’t been evaluated by the Federal Government for 
its environmental problems or benefits. You just support deeming 
it to have met that myriad of Federal laws, without the public hav- 
ing any right to further appeal litigation from whatever perspec- 
tive, and, you know, you find that to be consistent. 

Governor Romer. No. That’s not a fair characterization of my 
views. 

Mr. DeFazio. Well, what is the result of 

Governor Romer. You’re making an unfair characterization 

Mr. DeFazio. I’m very familiar. Governor, if I could. I’m very fa- 
miliar with sufficiency language. I one time in my congressional ca- 
reer supported it and it was a bad thing to do. I learned that. It 
was nowhere near as big a deal as this project in terms of its envi- 
ronmental impacts — the one time I supported it. So it’s really hard 
to say I’m a 100 percent environmentalist. I’m a strong environ- 
mentalist. In this case, I don’t know what the impacts are. The gov- 
ernment, the Federal Government, doesn’t know what the impacts 
are, but I know that this would satisfy those Federal laws and en- 
vironmental requirements. It’s just not consistent. 

I see my time has expired. Perhaps on the next round, we can 
get back to that. 

Governor Romer. Can I reply to your statement? 

Mr. DeFazio. It’s up to the chairman. My time has expired. 

Mr. Doolittle. Please, go ahead. 

Governor Romer. OK. I want to reply. Congressman, because you 
characterized my position, I thought, in an inaccurate and unfair 
way. Let me describe why it’s inaccurate and unfair. 

I am for this solution. I think that there has been many years 
of work in terms of environmental impact. 

Mr. DeFazio. But not on this alternative. Governor. 

Governor Romer. Congressman, let me finish. 

Mr. DeFazio. We’ve done billions of years of environmental work 
in this country and it’s a very frustrating process on billions of 
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projects. But every time you come up with a new idea and a new 
project, you got to do another one. 

Governor Romer. Got it. 

Mr. DeFazio. Or you have to modify the ones that went pre- 
viously. That you’re not supporting that here. You’re saying 

Governor Romer. Excuse me. 

Mr. DeFazio. This would fit into the work that’s been done be- 
fore. The work that was done before was not done on this alter- 
native. 

Governor Romer. Yes. Let me tell you, Mr. Congressman, the al- 
ternative that we’re talking about is a storage project. It’s pumping 
water out of the river; it’s the management of that project, and it 
has a limited quantity. Now, we already have done a very great 
amount of work. If there are some modifications that need to be 
made in this proposal in order to make it acceptable to the admin- 
istration, first, we need to know what those modifications are. 

Second, once we know what they are, then we can see whether 
or not we can use the existing process or whether we have to start 
another one. 

Third, when I supported this bill, I did not have an alternative 
from the administration even to discuss. So, sir, I want to tell you 
I’m here as a strong environmentalist. But I’m also here saying 
we’ve screwed around 12 years without solving this problem. As 
Governor of Colorado, I’ve got 6 months to go. I don’t want to leave 
this problem unsolved. I think you and I, and everybody involved 
in the National Government and in the State of Colorado and New 
Mexico ought to solve this problem. We owe it to the Indians. We 
owe it to those communities. 

Mr. DeFazio. I think we should resolve the problem, too. Gov- 
ernor, but deeming it to have the environmental laws is, according 
to this administration, is veto bait — on any and all bills and 
projects, no matter how material. So that’s a fatal flaw, among 
other flaws, in this legislation. 

Mr. Doolittle. Well, Commissioner, in other conversations 
we’ve had, you’ve been very gracious to offer to cooperate and try, 
and maybe with Mr. Hayes, we’ll be able to move in this direction, 
but actually get the parties down and get sort of an expedited plan 
for moving this off dead center. I’m certain the sponsors of the bill 
aren’t absolutely locked in concrete in every last detail of it. I’m 
sure, if they saw the opportunity to move ahead, there’d be some 
willingness to cooperate. But there’s been so much work done, just 
as you yourself know since you were one of the key parties over the 
years; it seems like we need to have it resolved. We need to have 
some sort of environmental agreement that can come to a conclu- 
sion in a reasonable period of time and not drag out kind of open- 
ended. 

I wondered if I might ask Mr. Turney a question? You talked 
about a pipeline, I guess, for the Navajo Nation. Could you tell us 
about that? Maybe the estimated cost of that, the length, and the 
construction time, et cetera? 

Mr. Turney. Mr. Chairman, the pipeline would be run from 
Farmington to Shiprock. Shiprock is about 30 to 35 miles west of 
Farmington. The purpose of the pipeline would be to take treated 
water and move it from Farmington to Shiprock. For many, many 
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years the Navajo community of Shiprock has tried to take water di- 
rectly from the river. But the water is simply too muddy by the 
time it gets down to Shiprock. There’s some major arroyos that 
dump silt into the river. For this reason, surface water treatment 
is just extremely difficult. 

The project to be built would, I’m sure, require further NEPA 
evaluation. I believe some preliminary numbers have been floated 
around about a 24-inch pipeline. There is an existing 16-inch pipe- 
line today — so this new pipeline to be augmenting an existing pipe- 
line. Probably the project would be in the neighborhood of, let’s say, 
$25 to $30 million. 

Mr. Doolittle. Would that be built along the same right-of-way 
as the existing pipeline? 

Mr. Turney. I presume so. As I recall the last pipeline, it took 
about one and one-half years to design it, and about a year to con- 
struct it. Because we’re dealing with a slightly larger project, sized 
pipeline, it may take a little longer than that. 

Mr. Doolittle. All of you have worked very hard to retool this 
proposal which you call Animas-La Plata Lite — sounds like a term 
your opposition may have coined, but, anyway, you use it your- 
selves. Well, has it lessened the opposition in any way? Did you get 
some of the opponents to go along with this that wouldn’t go along 
with the full Animas-La Plata? Or are we still facing the same 
types of opposition? 

Governor Romer. I will speak to that. In the course of the exten- 
sive conversation we had when the so-called Romer-Schoettler proc- 
ess — even though we did not come to an agreement, I thought that 
we found the kind of differences we had were narrowed. We all 
began to sense that there’s a reality here, and that is that we’ve 
got to solve this problem. I think there was a recognition that you 
just can’t solve this problem by putting money on the table and 
say, “Go buy water rights.” This isn’t a solution that’s acceptable 
to the tribe. Therefore, I think there’s a reality that all of us on 
both sides come to, saying the time is now, let’s get it done, and 
let’s find the proper way to do it. 

Mr. Martinez. Mr. Chairman? 

Mr. Doolittle. Yes, Commissioner. 

Mr. Martinez. If I might add to that, I think I at one time said 
that, based on my 30 years in this business, I find that if we try 
to deal with water issues based on consensus, we’ll never get any- 
thing done. You can only go so far. I’ve yet to find any particular 
project out West where you’re going to have a 100 percent concur- 
rence. I think where we’re at is the administration has extended 
an invitation to the tribes to enter into a dialogue to focus the 
issues and bring this to resolution, bring something to Congress 
that you can make a conscious decision on. That’s why I committed 
to assist Mr. Hayes and the administration in this. 

Mr. Doolittle. Well, that sounds very encouraging. 

I’ll recognize Mr. DeFazio for his questions. 

Mr. DeFazio. Well, following up on that with Mr. Martinez, then 
what sort of timeline would you have in mind for that? 

Mr. Martinez. I’m going to push it as quickly as possible. I 
would hope that we would have something within the timeframe 
that has been expressed today — 30 to 60 days. But I can’t speak 
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for the rest of the administration, because, as you know, on an 
issue like that we’d have to get administrative clearance. But I in- 
tend to move this thing quickly through the Bureau of Reclama- 
tion. 

Mr. DeFazio. ok. So you believe 30 to 60 days of discussions 
with the principal tribes could reach — you could reach a point of 
resolution? 

Mr. Martinez. I would hope so. 

Mr. DeFazio. OK. In those discussions, I would assume you deal 
with variances from the existing environmental laws. Then if you 
reach a conclusion with them, I assume there would be a substan- 
tial proposal. 

Mr. Martinez. Well, I don’t think you can — ^you can get many 
answers from environmental laws. It would appear to me that 
you’re going to have to comply with them. But that being said, 
there’s been $21 million worth of environmental studies on this 
project that has a — you have a resource on which you can draw 
upon. 

Mr. DeFazio. Have any of those ever been challenged legally? 
Let me reverse the question. Has any of the studies every with- 
stood a legal challenge? 

Mr. Martinez. My history, particularly history with people on 
this issue, is it’s impossible for me to ask for that. But I would as- 
sume that it’s been challenged and I want recall that the — I’d like 
to correct the record — but I want to recall the last order entered 
by the judge on an issue like this had to do deal with cultural re- 
sources study and not the need for sufficiency. 

Mr. DeFazio. Yes. Well, I understand that previous environ- 
mental assessments have been found to be inadequate by the 
courts. I don’t know which all aspects of that. 

Mr. Martinez. But I’ll provide an answer for the record. 

[The information referred to may be found at end of hearing.] 

Mr. DeFazio. There’s another concern here which goes beyond 
the environment, which goes to local responsibility. I’m curious as 
to how the administration would look upon the reduction and the 
capping of local cost-sharing in the alternative. My understanding 
is, basically, according to the Bureau of Reclamations, we’ve seen 
phase 1 of Animas-La Plata. About 44 percent of Animas-La Plata 
Lite capped at 10 percent, that means a much larger additional 
burden in the initial project phase or, as we’re told now, in the 
final — and initial project phase — since that’s sort of the assumption 
here. 

Although I have to get also to the question of, if we’re going to — 
if we accepted this, would Arthur and others. Governor Romer, ac- 
cept that we would deauthorize parts of the project that weren’t 
consistent and went beyond? But to you, is that a problem with the 
administration? 

Mr. Martinez. Well, let me try and sort of put this in perspec- 
tive. The original project estimated about $400 — $754 million to 
construct what represented about 55 percent non-Federal cost- 
share. As I understand it, the M&I non-Federal cost-share was to 
be paid at 100 percent reimbursement with interest. Then you had 
the large component of irrigated agricultural costs. Then, of course, 
you have the Indian costs associated with a project, which were ir- 
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rigation costs which were deferred under the Levitt Act — the M&I 
costs which would be payable by the tribe at the time they put 
their water to use. 

Under the new proposal, the proposal that is set forth in H.R. 
3478, we would have a project of about $268 million, of which the 
Federal costs associated with the tribal expenses would be de- 
ferred — would be nonreimbursable. As I understand, the Federal — 
non-Federal costs would be capped at $29 million. So percentage- 
wise the non-Federal costs are greater under this project. But 
again, it would be the administration’s position that, as we move 
forward with a project that would involve non-Indian M&I uses or 
other uses, that those costs be payable pursuant to reclamation 
law. For M&I purposes, it would be 100 percent with interest on 
that portion that could be allocated to the M&I project. 

Mr. DeFazio. ok. So then does 10 percent do that or not? 

Mr. Martinez. We’d have to do the analysis, but my first indica- 
tion said it’s not sufficient. It doesn’t come up to it. 

Mr. DeFazio. OK, Mr. Chairman. 

Mr. Doolittle. We’d like to thank the members of this panel. 
I’m sure we’ll have some other questions and we will tender those 
in writing and hold the record open for your responses. We appre- 
ciate very much the time you’ve taken to get here and the expertise 
you’ve brought with you. 

[The information referred to may be found at end of hearing.] 

Mr. Doolittle. We’ll excuse the members of panel one and begin 
with the second panel and invite the members of the second panel 
to come forward. 

Let me ask you, ladies and gentlemen, to please rise and raise 
you right hands. 

[Witnesses sworn.] 

Mr. Doolittle. Let the record reflect that each answered in the 
affirmative. 

We’re very happy to have you here. We’ll begin our testimony 
with Mr. Clement Frost, chairman of the Southern Ute Indian 
Tribe. Mr. Frost. 

STATEMENT OF CLEMENT FROST, CHAIRMAN, SOUTHERN UTE 

INDIAN TRIBE; ACCOMPANIED BY LEONARD C. BURCH, PAST 

PRESIDENT AND COUNCIL MEMBER 

Mr. Frost. Thank you, Mr. Chairman and Committee members. 

First of all, in our traditional way, to you people we would like 
to pay tribute and honor to the two slain officers, the warriors of 
the Capitol Police Office. We hope that our Creator will grant the 
families peace and strength to deal with the loss of their loved 
ones. 

My name is Clement Frost. I’m the chairman of the Southern 
Ute Indian Tribe. I appreciate the time given to me and my tribal 
people. I brought with me Mr. Leonard C. Burch, past chairman 
and now council member of the tribe. I’m here today to testify in 
support of H.R. 3478, the Colorado Ute Settlement Act Amendment 
from 1998. 

On behalf of my people, the Southern Ute Indian Tribe, and our 
tribal council, I ask that Congress fulfill the promises that the 
United States has made to the Southern Ute Indian Tribe to pro- 



27 


vide water that the tribe needs now and in the future — ^wet water 
that guarantees the survival of our people and our land. 

I’m also here today to oppose H.R. 745, the bill deauthorize the 
Animas-La Plata Project. In my thinking, H.R. 745 is a direct slap 
in the face and dishonor to my tribal people and my tribal leader- 
ship who have negotiated in good faith and have also compromised 
a compromise. 

H.R. 745 breaks the agreement that the United States made with 
the two Colorado Ute Tribes that was signed into law by President 
Reagan in 1988. It also violates the United States trust responsi- 
bility to the two Colorado Ute Tribes. Those who support that legis- 
lation have very short memories. I can promise that if Congress 
were to disauthorize the ALP and demand that the tribe return to 
the negotiating table, my tribe would return to court. That’s a 
promise I can fulfill. We would sue the United States for its breach 
of the 1986 agreement and we would seek to establish our rights 
through litigation. 

Why would any tribe negotiate with the United States if the Con- 
gress is going to back out of any authorized agreement just because 
it doesn’t like it anymore? The Southern Ute Tribe has been more 
than willing to work to address the problem that have delayed the 
construction of the Animas-La Plata. Because the water is impor- 
tant to my people, we will not walk away from the promises that 
were made in the 1988 Settlement Act. We believe the right way 
to address the issue is facing the ALP is H.R. 3748. The right way 
is not pretend that the 1988 Settlement Act was never passed. 

When the Ute band find a treaty established in a Ute reservation 
in 1868, the United States promised the Ute people that the res- 
ervation would be our permanent homeland that would support our 
people forever. The key to carrying out that promise is wet water — 
the fact that the tribal leadership has always known, but what the 
United States has sometimes forgotten. 

Former Chairman Leonard C. Burch and former Chairman Chris 
A. Baker worked hard to have the Animas-La Plata Project built. 
They knew that the project is the best way for a tribe to get water 
needs for the future. The future of my people depends on making 
sure that the tribe has a reliable water supply that can be used for 
the continued future development of our homeland and our future 
generations. 

The parties to the original settlement are here today to support 
modification to the 1988 Settlement Act. The foundation for the 
settlement is still the Animas-La Plata Project, but only a small 
portion of the project is required to complete the settlement. As a 
result of those modifications, the tribe knows that we will not re- 
ceive all the benefits that we were promised in 1988. But the tribe 
will get a reliable supply of stored wet water that it can control for 
its own use. That’s what we’ve always wanted. We know that con- 
struction of a stored reservoir is only the first step in putting water 
to use for the benefit of our people. We are confident that, with 
that supply, we can move forward into the next century. 

I want to address the position of the administration. We have 
tried our best to work with the administration to carry out the 
1988 settlement. So far, we have met with little success. Through- 
out the Romer-Schoettler process, the Federal agencies never ac- 
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knowledged the trust responsibility to our tribes or try to help find 
solutions that would remain true to the spirit of the 1988 Settle- 
ment Act. Now the administration wants to talk to us. We received 
a letter just 2 days ago saying its opposition to our proposal was 
misunderstood and that we need to talk of yet another alternative. 
We don’t agree. We understand the need to talk, but we have many 
questions. Let the administration understand those representatives 
must talk with all parties. 

In closing, I want to make three points. First, despite the 
changes of the settlement that had been proposed, we know that 
these compromises will not satisfy all our opponents. We hope that 
you understand the benefits of this settlement to the Southern Ute 
Tribe and recognize the importance of providing wet water to the 
Ute Tribes without taking water away from the non-Indian neigh- 
bors. 

Second, I want to recognize the honor and integrity of our non- 
Indian neighbors who are the tribes’ partners in the project. We ap- 
preciate their sacrifices to make this settlement work. 

Finally, I want to ask you to remember the promises that were 
made in 1868 to the Ute Tribe and confirmed in 1988. Finally, to 
ask at the end, who among you will have the courage to fill the cup 
of empty promises and pass H.R. 3478? Thank you. 

[The prepared statement of Mr. Frost may be found at end of 
hearing.] 

Mr. Doolittle. Thank you. 

Our next witness will be Mrs. Judy Knight-Frank, chairwoman 
of the Ute Mountain Ute Indian Tribe. Mrs. Frank. 

STATEMENT OF JUDY KNIGHT-FRANK, CHAIRMAN, THE UTE 
MOUNTAIN UTE TRIBE 

Ms. Knight-Frank. Mr. Chairman, members of the Committee, 
my name is Judy Knight-Frank. I am the chairman of the Ute 
Mountain Ute Tribe which is located in Colorado, New Mexico, and 
Utah. With me today I have two of our members of the council — 
Rudy Hammond, the vice chairman, and Eddie Dutchie, Jr., who 
is the treasurer of the tribe. He is also the representative from the 
White Mesa Ute community. 

I want to thank you for inviting me to testify in support of H.R. 
3478 on behalf of my tribe. I especially want to thank Congressmen 
Scott Mclnnis and Bill Redmond for introducing this important bill 
which we hope will finally settle our water rights. This bill is es- 
sential to the tribe’s future, so they may continue the economic 
self-sufficiency and tribal self-determination which we have worked 
so hard to achieve. 

I would ask that my written statement be included as part of the 
record. I also have a letter from some tribal elders which I ask also 
be included in the record. 

[The information referred to may be found at end of hearing.] 

Ms. Knight-Frank. As the Committee is aware, H.R. 3478 seeks 
to amend the Colorado Ute Indian Water Rights Settlement Act of 
1988. The Animas-La Plata Project was a key part of the 1988 Act. 
After a decade of delays in construction on ALP, the tribes went 
to the Secretary in August 1996 to ask for help. Secretary Babbitt 
told us he agreed that a new water storage facility was the only 
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way to settle the tribe’s water rights without tearing apart the so- 
cial and economic fabric of the area. He told us to ask Governor 
Romer to assist us with bringing all the parties together to come 
up with a consensus project. 

We did this, and the process resulted in two alternatives — a re- 
duced ALP and a proposal which would have the tribes buying land 
and water in the area. The tribes have formally rejected any money 
for land deal because it is environmentally and physically unwork- 
able. 

H.R. 3478 represents the tribe’s efforts to answer environmental 
and fiscal questions about ALP. Our proposal reduces Federal costs 
of the project by two-thirds. The tribes are getting less water than 
promised before but are asking to pay less for it. All of the irriga- 
tion facilities have been removed from the project. As you will hear 
today, this answers New Mexico’s concerns about water quality. 

Finally, H.R. 3478 also provides the means to assure the success- 
ful recovery of endangered fish in the San Juan Basin. That pro- 
gram simply cannot continue without the support of the tribes and 
the construction of the three facilities identified in this bill. 

A nearly identical bill, S. 1771, was introduced in the Senate In- 
dian Affairs Committee in March. I presented testimony at a hear- 
ing on that bill on June 24. 

As we were told to do, the tribe submitted its testimony on time, 
so the committee could prepare for the hearing. We had been told 
by administration officials that any opposition to S. 1771 would be 
weak. As with many other things told to American Indians, this 
was far from the truth. The administration, through the same des- 
ignated representative present today. Commissioner Martinez, gave 
us its testimony only 2 hours before that hearing. They strongly op- 
posed S. 1771, and only a few words have changed in their testi- 
mony today. 

Secretary Babbitt wrote to me and told me that the administra- 
tion is prepared to enter into a good faith dialogue with the tribe 
to solve our water rights. We have had over 10 years of the admin- 
istration’s good faith — and let me tell you, their good faith doesn’t 
hold water. The entire time we negotiated with project opponents, 
the administration has sat on the sidelines. They knew what we 
were doing every step of the way. They knew what this bill looked 
like months before it was even introduced. Yet they never told us 
what they really thought until just before that — last month’s hear- 
ing. Nothing has changed here today. 

We find it completely unfair for the administration to refuse to 
support a project which does not contain delivery facilities when it 
was exactly that project feature which previously caused them so 
many concerns. It is also unfair for the administration to state that 
environmental laws will be violated by the project set out in this 
bill. We all know this is not the case, as these three features of the 
original project were studied extensively — now, in fact, the only 
features authorized by the U.S. Fish and Wildlife Service. The bill 
must contain a statement that 15-plus years of studies are suffi- 
cient or the United States together with the tribes may be in court 
for another 10 years. 

Finally, the Commissioner’s written statement explains that 
David Hayes, counselor to the Secretary, has contacted the tribes. 
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Well, Mr. Hayes allegedly faxed us a letter last night. This is not 
good enough. If Mr. Hayes is now the point person on our water 
settlement and ALP; I ask the administration and this Committee, 
where is David Hayes today? As far as the tribe engaging in a dia- 
logue with Mr. Hayes, we will only consider doing so when the ad- 
ministration agrees. We are not starting over. We must focus on 
this bill. Based on past experience, we do not expect that to hap- 
pen. I ask this honorable Committee to schedule this bill for mark- 
up and move it to the floor. Only then will the administration see 
that Congress is serious about not breaking anymore promises to 
the Indian tribes. 

A promise has been made and a promise has been broken. For 
the administration to say there was no guarantee ALP would be 
built is simply not genuine. We have complied with every law and 
are now asking for even less. It’s time for action. 

I again thank you for your time and express my sadness at the 
loss we all sustained last Friday. Such violence affected our area 
recently, taking the life of a Cortez Colorado city police officer. 
Thank you. 

[The prepared statement of Ms. Knight-Frank may be found at 
end of hearing.] 

[The information referred to may be found at end of hearing.] 
pages 11 to 16 

Mr. Doolittle. Thank you. 

Our next witness will be Mr. Sage Douglas Remington of the 
Southern Ute Grassroots Organization. Mr. Remington. 

STATEMENT OF SAGE DOUGLAS REMINGTON, SOUTHERN UTE 
GRASSROOTS ORGANIZATION 

Mr. Remington. “Mike-Ku.” In the native Ute language, I thank 
you for this opportunity to testify on H.R. 3478 and H.R. 745. I am 
the spokesperson for the Southern Ute Grassroots Organization, 
which is a group of Southern Ute Tribal members who live on the 
Southern Ute reservation in Colorado, and who are in support of 
H.R. 745 and opposed to H.R. 3478. 

I’ve been instructed by the SUGO Elder Council to present a cul- 
tural and spiritual perspective that is in conflict with the main- 
stream political and cultural value system. My colleagues, in oppo- 
sition to ALP, will speak about the environmental, taxpayer, and 
economic concerns that we all share. 

The roots of SUGO go back to 1989, when a group of concerned 
Southern Ute Tribal members formed the Committee For Better 
Tribal Government. The committee’s principal concern was that the 
best interests of the majority of the Ute people were not properly 
being represented in the Animas-La Plata Reclamation Project. 
This group of Southern Ute tribal members gathered the necessary 
signatures to institute a recall for the tribal council. With some 
questionable maneuvering, the incumbents succeeded in disquali- 
fying one recall vote, thus resulting in a tie. Under the tribal con- 
stitution, the tie preserved the status quo. Dissatisfied with ALP, 
abuses of power and lack of responsiveness by the tribal govern- 
ment did not fail — did not die after this failed recall attempt. The 
organizers of the Committee for Better Government proceeded to 
form the Southern Ute Grassroots Organization. 
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Our Ute people have maintained a connection with the land and 
water since they were loosely confederated bands of a people called 
the “Nuche.” We believe that rocks, trees, the rivers, and the Earth 
are alive, and we have lost much of our land base through the vio- 
lence, assault and legal manipulations that have separated the 
Utes from their land and water. The Utes share with other tradi- 
tional tribal peoples three primary political principles — two, rather. 
All land, water, and other natural resources are communally owned 
by the tribe; private ownership of land, water, goods beyond those 
of the immediate household are unthinkable. And all tribal deci- 
sions are by consensus, in which every tribal member participates. 

There has never been a general council meeting of the Ute people 
dedicated to discussions about the benefits of the Animas-La Plata 
Project. In general council meeting, every adult member of the 
tribe is permitted to speak, and discussion continues until con- 
sensus is reached. Questions and concerns about this project, the 
original ALP and ALP Lite have gone unanswered. 

In December 1996, SUGO held a meeting with members of the 
Southern Ute tribal membership to discuss an alternative to 
Animas-La Plata project, and it was at this time that the Ute Leg- 
acy Land and Water Fund concept was developed. Ute tribal mem- 
bers who had land assignments and allotments were asked, “What 
would you like to see result from this project?” Their responses 
were unanimous. Ute tribal members wanted to restore the integ- 
rity of the traditional Ute land base with purchases of land and 
water rights on the reservation. 

It is with a heavy heart that the Southern Ute Grassroots Orga- 
nization must declare its support for H.R. 745, a bill that would de- 
authorize the old project. It is not the answer, but it is a possibility 
of the beginning of a new solution. This project was never clearly 
defined in terms of benefits to the Southern Ute tribal members. 
It can never be constructed as originally planned until the 1986 
Settlement Agreement. 

H.R. 745 directs the Secretary of Interior to negotiate an alter- 
native that is consistent with all the Federal laws. An alternative 
to ALP should provide the full amount of water allocated to the 
tribes in the 1986 Settlement Agreement. ALP’s a parody of the 
history of the American West. It’s become a saga of lies — lies, half- 
truths, and myths. 

ALP has its own mythology. Ute people do not haul water by the 
bucket. Ute people are not drinking dishwater on this very day 
with bugs and debris a part of the water. 

I’m reminded of a scene that took place here in Washington, DC, 
on May 2, 1948. The Federal Government forced a strong-armed 
settlement on the Mandan, Hidatsa, Ankara Tribes to make way 
for the Garrison Dam on the Fort Berthold Indian Reservation in 
North Dakota. This picture illustrates the heavy heart of George 
Gillettee, chairman of the Fort Berthold Indian Tribal Business 
Council, as he is forced to sign an agreement for the dam. This is 
not how Indian water projects should continue to develop. The 
Southern Ute tribal membership must have a voice in the decision- 
making process of any ALP water project, and it can be done. 

“Tuvus-Togoy-Ax.” 
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[The prepared statement of Mr. Remington may be found at end 
of hearing.] 

Mr. Doolittle. Thank you. 

Our next witness will be Mr. Jim Isgar, member of the Animas- 
La Plata Water Conservancy District. Mr. Isgar. 

STATEMENT OF JIM ISGAR, MEMBER, THE ANIMAS-LA PLATA 
WATER CONSERVANCY DISTRICT 

Mr. Isgar. Good afternoon. My name is Jim Isgar. I’m a board 
member of the Animas-La Plata Water Conservancy District. I’m 
joined today by Charlie and Freda Blasingame, and Elbert and 
Nila Hamblin, La Plata River irrigators from New Mexico. 

Let me thank the Committee for the opportunity to be here and 
for your support in the past. I am a farmer/rancher in La Plata 
County, Colorado, in Southwest Colorado, on private land that lies 
entirely within the boundaries of the Southern Ute reservation. My 
grandfather homesteaded on another part of the reservation near 
Ignacio. 

Approximately 50 years ago, my father moved to our present lo- 
cation near the La Plata River. The soil is good, but the water sup- 
ply was limited, but there was talk of a water project that would 
bring water from the Animas River to the La Plata Basin. My dad 
became involved in working on the water project, and finally, after 
20 years in 1968, the Animas-La Plata Project was authorized by 
Congress. 

My dad was here in Washington for the signing of that bill. I was 
17 at the time. My dad told me that he would be too old to benefit 
from the water by the time the project was built, but that it would 
be a great thing for me. The project at that time included water 
for the Ute tribes. That amount became more quantified when it 
became necessary to resolve the Tribal Reserve Water Rights 
claims. It hinged on the building of the Animas-La Plata Project. 
The La Plata River only had a fraction of the water necessary for 
the current non-Indian irrigators. It was obvious to all involved 
that the only solution to the Tribal Settlement Act was storage. 
When the Water Rights Settlement Act was signed, we thought we 
were at last done. 

Over the past 10 years, we have actively pursued the project; 
however, a variety of issues has slowed us down. We have been 
sued by the environmental community, the Fish and Wildlife Serv- 
ice has determined that the Colorado squawfish might be impacted 
by the project, and we’ve began a 7-year program to determine 
what that effect might be. Our involvement in that process resulted 
in the Fish and Wildlife Service allowing us to construct the three 
facilities that are included in this bill. 

The Service also recognized the depletion of 57,100 acre feet 
could occur without adverse effect on the squawfish. In order to ad- 
dress as many of the environmental concerns as we could, we 
agreed to participate in Governor Romer’s process. This is a frus- 
trating process for irrigators because, after nearly 50 years of work- 
ing on an irrigation project, it became obvious that in order to re- 
solve the tribal claims and appease the environmental community, 
it would be necessary to give up the opportunity for a new irriga- 
tion water supply. We assumed it was a sacrifice of that mag- 
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nitude, that the opponents of the Indian Settlement would be satis- 
fied and would allow the project to move forward in this very lim- 
ited way. This has not been the case. 

I have reviewed Commissioner Martinez’s testimony. Let me tell 
you how it reads to a farmer/rancher from La Plata County. The 
administration is proposing to meet with us, but this is after we’ve 
had 2 years of meetings in which they’ve had nothing constructive 
to add. They are proposing more studies, after, and we’ve heard 
$20 million — I think, if you include the squawfish studies, closer to 
$40 million — in studies that have already been done. To me, it ap- 
pears they are only trying to delay and avoid fulfilling their respon- 
sibilities under the Indian Settlement agreed to by Congress in 
1988. 

In conclusion, we would ask for your support for H.R. 3478. It 
represents a compromise that the tribes will accept. It represents 
a compromise that the non-Indians can reluctantly accept. Each fa- 
cility proposed has received environmental scrutiny, and has been 
approved by the Fish and Wildlife Service, and it drastically re- 
duces the Federal cost. 

We would also ask you to oppose H.R. 745. It guarantees litiga- 
tion, at a great expense to you and to me, and does nothing positive 
to resolve the water shortage. 

Your support for positive resolution to these problems would be 
appreciated. We have to solve these Indian water claims. If we 
don’t, I will lose the water I have now. I don’t want to have to ex- 
plain to my boys, who are now 17, and to my neighbors, why we 
don’t have any water. Thank you. 

[The prepared statement of Mr. Isgar may be found at end of 
hearing.] 

Mr. Doolittle. Thank you. Is this squawfish one of those types 
of fish that the Fish and Game Agencies were trying to eliminate 
a few years ago? 

Mr. Isgar. That’s the one. 

Mr. Doolittle. And now it’s become an endangered species and 
we’re having to spend millions to save it, is that what you’re telling 
me? 

Mr. Isgar. We’re spending millions to study 

Mr. Doolittle. Study it, right. 

Mr. Isgar. To see if this has an effect, if the project has an effect. 

Mr. Doolittle. But that’s the reason the withdrawal has been 
dropped down to — what, 57,008 feet? 

Mr. Isgar. Fifty-seven thousand one hundred, from approxi- 
mately 150,000, which effectively eliminated the irrigation from the 
project. 

Mr. Doolittle. Well, if it isn’t an endangered species and it has 
an impact on it, it doesn’t make any difference, does it? 

Mr. Isgar. Excuse me? 

Mr. Doolittle. If the squawfish were not an endangered species 
and the environmental analysis found the withdrawal had an im- 
pact on it, you could still make the larger withdrawal, couldn’t you? 

Mr. Isgar. I would assume so. 

Mr. Doolittle. But, I thought I read somewhere that this was 
looked upon either as an endangered species or a threatened spe- 
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cies. Is that still undetermined as to whether it’s threatened or 
not? 

Mr. ISGAR. It’s a listed species. 

Mr. Doolittle. OK, so we’ve got a listed. I thought that the his- 
tory you gave of all of this was most interesting. Sounds like you 
didn’t mitigate much of the opposition by going through all of these 
revisions, or the process that led to that short list over there on the 
righthand side of the chart as opposed to what’s on the lefthand 
side of the chart. 

Mr. ISGAR. Well, you know, as an irrigator, I currently farm and 
ranch on the La Plata River, and we have a limited water supply, 
and most of the water runs out quickly in 2 or 3 months in the 
spring. My irrigation water this year quit probably the first week 
in June, last month. It’s not nearly enough for the current 
irrigators, but if we don’t solve the Indian water claims, we could 
lose all the water we have now. And it wasn’t an easy decision for 
us to eliminate the irrigation, especially as I’ve talked about, our 
family’s 50-year involvement in building an irrigation project. But 
the reality was, if we didn’t eliminate the irrigation features, we 
couldn’t move forward. 

Mr. Doolittle. See, what I don’t understand is, though, now 
you’ve eliminated the irrigation features, who of all those opposed 
to the irrigation features dropped their opposition because you got 
rid of the irrigation features? 

Mr. ISGAR. We could ask them to stand up, I guess. 

[Laughter.] 

Mr. Doolittle. I mean, that’s what I was wondering. It sounds 
like we didn’t drop any opposition. Might as well put the irrigation 
features back in. 

Mr. ISGAR. Well, I don’t know of anybody that dropped their op- 
position, unless they’re all standing by me now, but. 

Mr. Doolittle. I didn’t see anybody; nobody raised their hand. 

Mr. ISGAR. I was afraid to look myself. 

[Laughter.] 

Mr. ISGAR. No, really, the reality was we gave up irrigation in 
order to move the project forward, and why did we do that? Be- 
cause we feel like we have to solve Indian water claims, or we 
could potentially lose the irrigation water we have now. 

Mr. Doolittle. The odd thing about this, to me, sitting here lis- 
tening to this, is that the Indian tribes are as supportive of this 
bill as are the non-Indian interests. And yet we still have this op- 
position. We have Mr. Remington representing one of the aspects 
of the opposition, although I’m sure that’s not the only one. 

But let me ask Mr. Remington: You’ve talked about the — I don’t 
know if I’m pronouncing this correctly — the SUGO tribal council? 

Mr. Remington. No, the Southern Ute Grassroots Organization. 

Mr. Doolittle. No, but in that I thought you referred to some- 
thing called the SUGO — I know. I’m sorry, I know you represent 
the Grassroots Organization, but you referred to something called 
the SUGO tribal council, didn’t you? 

Mr. Remington. No, I didn’t. The SUGO elder council. 

Mr. Doolittle. Oh, the SUGO elder council. Well, what’s that? 

Mr. Remington. It is a group of tribal elders who give direction 
to myself and to other people within the organization to follow a 
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plan in how we’re going to best define our strategy. There are four 
ex-tribal council members and one former tribal council chairman 
who is a member of the elder council. 

Mr. Doolittle. So we have expertise; we have the history in 
terms of how the project was developed, and we still feel that there 
are modifications that could be made to best address the water 
project that would be specifically for the Indians? While I admire 
the two tribes’ magnitude in sharing their largess with the overall 
community, I think this project was defined as a Ute Indian water 
project, to settle Ute water claims, and we feel the solution should 
reflect that. 

Let me ask Mrs. Frank or Mr. Frost: Does the SUGO elders 
council or the Southern Ute Grassroots Organization have some of- 
ficial recognition within your tribe? 

Mr. Frost. The SUGO have none, none at all. They’re not recog- 
nized as an organization that has any type of a power or authoriza- 
tion to act on behalf of the tribe, in order to sign agreements, in 
order to voice any opinion on behalf of the tribe. There are only five 
members that I know that belong to SUGO. You can count them 
on one hand. I believe the committee that he is referring to — ^we 
have a committee of elders that the tribal council puts together, 
that takes care of the rest of the elders and the handicapped to see 
that services are provided to them, that their needs are met as far 
as their home and health, and whatever needs that need to be 
brought. They are the council’s right arm as far as given us infor- 
mation whether service is provided to those elders out there. 

The elders have never signed or had any type of resolution per- 
taining to the council regarding the statements made by Mr. Rem- 
ington. In fact, none of the — most of the Committee of Elders do 
not agree with the concept presented by Mr. Remington. Nor is Mr. 
Remington a traditional — recognized as a traditionalist or a spir- 
itual leader of the tribe in mentioning some of the aspect that deals 
with traditional way of life. 

Mr. Doolittle. So, as far as you know, there’s only five mem- 
bers of the Southern TJte Grassroots Organization? 

Mr. Frost. That’s all that I know who have been participate in 
fully. The rest that have attended meetings, their meetings, they 
have expressed — they’re not SUGO, but they go there, interested 
tribal members to see what these members say. But they’re count- 
ed as part of this group, and they don’t appreciate that, being 
counted as part of this group. 

Mr. Doolittle. And how many members, would you say, are 
there of the Southern Ute Indian tribe? 

Mr. Frost. I, as elected leader, and my tribal council members 
elected to this positions, we talk, are the voice of 1,370-plus tribal 
members. 

Mr. Doolittle. Thirteen hundred and seventy. OK. Well, thank 
you. My time is up, and I’ll recognize Mr. DeFazio for his ques- 
tions. 

Mr. DeFazio. Thank you, Mr. Chairman. 

Mr. Remington, since he didn’t give you an opportunity, did you 
want to respond to any of that line of questioning? 

Mr. Remington. Thank you, yes, I would. I think that there are 
many people in this room and who have been a part of the Animas- 
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La Plata process, who have forgotten one basic tenet that governs 
all of us, and that is the issue of democracy. 

Last year. Congressman Mclnnis during a congressional briefing, 
asked me, was I an elected official, and I told him, no, I wasn’t, 
and nor did I ever pretend or purport to be. But I am a voter, and 
a taxpayer, and an American Indian, just as other people in the 
Southern Ute Grassroots Organization are. 

Our definition of the people that belong — ^we’re not a membership 
organization. We are an organization that helps facilitate changes 
that must take place on the reservation. Animas-La Plata is one of 
those problems. In addition, our membership, if we can call it that, 
we do not go, or prescribe, to a membership system as you would 
find in the dominant society. There are people who are representa- 
tives of families who come to the meetings, who then, in turn, go 
back to their respective collection of family members and distribute 
the news. So, membership, or representation at these meetings 
never really has been an issue. 

I would think that Mr. Frost should probably look at his own 
tribal council general meetings and see how many people attend 
that. But, no, democracy does exist, even for American Indians, and 
we have a right to determine whether we want to make any opin- 
ions heard regarding issues that affect us on a local level, on the 
reservation level, in the county, or anywhere else. Thank you. 

Mr. DeFazio. Thank you, Mr. Remington. 

Mrs. Frank, or Mr. Frost — either or both — I did not intimately 
follow the Romer/Schoettler process, so I’m not certain whether the 
cap on cost-sharing came from that process, or was added in the 
legislative drafting process. I’m wondering if it was the tribes who 
initiated the cap on cost-sharing for non-Indian water users. I 
would assume it wouldn’t have been your initiative, or obviously in 
supporting legislation, would have agreed to it. 

I’m just wondering, did that come out of the Romer/Schoettler 
process or did that come in the legislative drafting process? Be- 
cause the cap, if you go back to Animas-La Plata Project, and you 
look at phase 1(a), the Federal obligation would have been $92 mil- 
lion. If you look at the drafted legislative proposal, the Federal obli- 
gation goes up to $217 million, and it caps the other users’ obliga- 
tions. 

Mr. Israel. Congressman, my name is Dan Israel. I’m rep- 
resenting the Ute tribe. 

Mr. Doolittle. Let me just, sir, if you’re going to testify, we’ll 
have to swear you in. And that’s fine; we’re willing to do that. Just 
raise your right hand. 

[Witness sworn.] 

Mr. Doolittle. OK. Would you tell us your name, then, please? 

[Laughter.] 

Mr. Israel. Yes, Congressman. 

Mr. Doolittle. I knew what you meant. Thank you. Tell us your 
name and who you represent. 

Mr. Israel. My name’s Dan Israel, and I am representing the 
Ute Mountain Ute Tribe. 

Mr. DeFazio. OK. 

Mr. Israel. The M&I cost-sharing. Congressman DeFazio, is an 
effort to carry forward the 1986 cost-sharing agreement terms that 
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were agreed to by all parties, and so those dollars are simply car- 
ried forward today by the M&I users. 

Mr. DeFazio. But, the Federal Government somehow ends up 
paying an additional $125 million more. 

Mr. Israel. Well, that’s not quite correct, because what we’ve 
tried to do in these amendments is take an overall expenditure of 
about $720 million and reduce it down to about $280 million. 

Mr. DeFazio. So, we’re not comparing phase 1(a), which has 
some comparability to Animas-La Plata Lite; we’re comparing 
Animas-La Plata Lite to the entire Animas-La Plata Project. 

Mr. Israel. Well, in answering the question about the Federal 
obligation, it’s been reduced by about $350-$400 million. 

Mr. DeFazio. In terms of the entire project, but in terms of that 
upon which most of the work was done, and we’re hearing a lot of 
discussion about all of the environmental work and all the other 
things that have been done, that was done on phase 1, or the first 
part, of Animas-La Plata. But the way you’re getting consistency 
here is to say, well, the Federal Government, if we had ever built 
the entire project, and we hadn’t even figured out — no one at the 
Federal Government had taken any steps, really, to go beyond the 
phase 1 part, but if they had, it would have cost this much more, 
and therefore, the Federal Government’s saving money under the 
terms. That’s what you’re saying here. 

Mr. Israel. Well, I think perhaps to clarify, these three facilities 
are under our amendment. They also are under stage A of the ex- 
isting legislation. Under stage A of the existing legislation, they 
would have been subject to repayment as M&I water. Under our 
amendments, they are partially subject to repayment. Part of it is 
a waive in terms of the tribe’s repayment obligation. So if you look 
at these three facilities only, I think it’s correct to say that there 
is less repayment under our amendments than there are under the 
stage A description. 

Mr. DeFazio. OK. I wanted to clarify that. Thank you. 

Mr. Doolittle. I’d like to thank the members of this panel for 
your appearance. We will perhaps have further questions; I’m sure 
we will. And we’ll hold the record open for your responses. 

[The information referred to may be found at end of hearing.] 

Mr. Doolittle. We thank you very much for coming, and we’ll 
excuse you at this time, and call forward our final panel, panel No. 
3. 

[Witnesses sworn.] 

Mr. Doolittle. Let the record reflect that each answered in the 
affirmative. 

We’re pleased to have you here, and we’ll begin with Mr. Orion 
Utton, rancher from Farmington, New Mexico. Mr. Utton. 

STATEMENT OF ORION UTTON, PRESIDENT, ANIMAS RIVER 

AGRICULTURAL WATER USERS ASSOCIATION, SAN JUAN 

COUNTY, NEW MEXICO 

Mr. Utton. Mr. Chairman, and Committee members, I am Orion 
Utton, President of the Animas River Agricultural Water Users As- 
sociation. I feel honored and privileged to testify before this Com- 
mittee in support of H.R. 745 and in opposition to H.R. 3478. 
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The members of the Animas River Agricultural Water Users As- 
sociation are major stakeholders in this Animas-La Plata issue. 
The water that would be used for Animas-La Plata project is the 
same water that we now use to grow our crops. We are very con- 
cerned that the project will seriously threaten the water supply 
that we depend on to grow alfalfa, corn, wheat, oats, and fruit and 
vegetables. 

The Bureau of Reclamation documents for the Animas-La Plata 
Project point to 225 cubic feet per second of water that would be 
allowed to bypass the pumps at Durango during the summer 
months. They state that this water would be for the ecology of the 
river, but we believe that this may be the only water that would 
be bypassed for agricultural uses. The supporters claim that senior 
water rights will be protected, but there is no Bureau of Reclama- 
tion documentation as to how senior water rights will protected. 

I know the ditch system in San Juan County better than anyone. 
I served as a county extension agent for 20 years, and while em- 
ployed by the New Mexico State University Extension Service, I 
worked extensively on water and ditch system issues. I have also 
farmed all my life and own a 45-acre farm. 

Attached to my testimony is a document prepared by Dennis 
Cooper, a water engineer from Santa Fe. This document summa- 
rizes the adjudicated water rights on the Animas River. The point 
of the document is that these ditches have the legal right to divert 
a great deal more water than the 225 cubic feet per second de- 
scribed in the Bureau of Reclamation documents for the Animas- 
La Plata project. That is not enough water to supply legal diver- 
sions for the Animas River irrigators. Every year would be a dry 
year. 

With Animas-La Plata Lite, we simply do not know how much 
water we would get. There have been no studies, so nobody knows. 
But the real danger is that Animas-La Plata Lite does not de- 
authorize the full project. We believe that the scaled-down version 
of the project is quite simply a ploy to get a foot in the door so that 
the full-scale project could be built later. There is no other plau- 
sible explanation for the supporters wanting to build almost a full- 
size dam and pumping plant. Our wet water would be turned into 
paper water, and you cannot farm with paper water. 

A few years ago, 62 percent of the population supported the 
Animas-La Plata project, but now we are beginning to realize what 
would happen to the Animas River if the project were built. Now, 
only 34 percent are in favor of the project. The Animas River agri- 
cultural water users do not want this project. 

Please oppose H.R. 3478 and support H.R. 745. This is the time 
to deauthorize the Animas-La Plata project. Do not make it easier 
to build. Thank you for the opportunity to testify. I invite you to 
ask questions about this issue. 

[The prepared statement of Mr. Utton may be found at end of 
hearing.] 

Mr. Doolittle. Thank you. 

Our next witness is Mr. George Arthur, vice chairman of the Re- 
sources Committee of the Navajo Nation Accounts. Mr. Arthur. 
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STATEMENT OF GEORGE ARTHUR, VICE CHAIRMAN, 

RESOURCES COMMITTEE, THE NAVAJO NATION ACCOUNTS 

Mr. Arthur. [Speaks briefly in native tongue.] 

Honorable members of the Committee here, Mr. Chairman, I 
bring you tidings from the Navajo Nation. I’m here to speak on be- 
half of H.R. 3478. 

Just a few minutes ago, we also witnessed the sympathy and 
gracious dedications that have been offered by men of honor such 
as yourself, and it’s not something that’s unknown to the Navajo 
people. Just recently, as Mrs. Judy Knight-Frank indicated, we 
participated in the manhunt that is ongoing in the Four Corners 
area. We, as Navajo Nation police officers, we certainly extend to 
the Chestnut family, and the other gentleman’s, our sincere sym- 
pathy. 

And also, in this discussion, there was a word that was men- 
tioned: extended family. Extended family on this Hill had a lose, 
and we certainly extend our sympathy to people such as yourself. 
The Navajo people know very well what extended family means. 
Ironically, Navajo Nation has a clan system, and ironically, my 
clan is of the Ute clan, the very people that sit here before you. So 
Mrs. Judy Knight-Frank is my mother by clan, and the gentleman 
from the Southern Ute is my uncle. So, that’s the uniqueness in the 
way of how I’m here. 

We have before you a written testimony, which I will submit for 
the record. But the Navajo Nation has three major components of 
their support, and has stated an amendment that would be in the 
record, one being, although the amount of water provided to the 
Navajo Nation would also be reduced, we are willing to accept such 
reductions provided H.R. 3478 is amended to authorize a pipeline 
for the delivery of all project water to the Navajo Nation. This was 
recently alluded to by other witnesses, being the Farmington/ 
Shiprock water pipeline. 

Secondly, we are in support to H.R. 3478, contingent on amend- 
ment that would expressly state that the Navajo Nation water 
rights are not affected by this legislation. 

Thirdly, we also support H.R. 3478, contingent on the amend- 
ment that would require any water developed under Permit Num- 
ber 2883, if such permit is transferred pursuant to section 6 of the 
Act, to be subject to the same requirements under the Endangered 
Species Act that would have been applicable in the absence of such 
transfer. Those, gentlemen, are the amendments that we re- 
quested. 

In the previous hearing that we had before the Senate, Senator 
Nighthorse Campbell indicated that such amendments would be ac- 
ceptable to him. So, with that, I would ask that, in light of the ex- 
tended family concept, that the Navajo Nation is a position, and I, 
as a member of the Ute clan, would offer to my mother, the Ute 
tribe, and to my uncle, the Southern Ute tribe, a cup of water that 
you, as a child, might have offered to your mother, in the days 
when there were hot summers and when she thirsts. 

Thank you, gentleman. 

[The prepared statement of Mr. Atcitty may be found at end of 
hearing.] 

Mr. Doolittle. Thank you very much. 
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Our next witness is Mrs. Lori Potter, an attorney with Kelly, 
Haglund, Garnsey and Kahn. 

STATEMENT OF LORI POTTER, ATTORNEY, KELLY/HAGLUND/ 
GARNSEY AND KAHN, DENVER, COLORADO 

Ms. Potter. Thank you, Mr. Chairman, members of the Com- 
mittee. For the record, it’s “Ms.” Potter. The only Mrs. Potter is my 
mother. She’s a spirited public citizen, but she’s not here today. 

Mr. Doolittle. Well, I apologize. They had “Mrs.” Down here. 

Ms. Potter. No problem, but she would want me to set the 
record straight. 

Thank you for this opportunity to testify on H.R. 3478 and H.R. 
745. I’m from Denver, Colorado. I’m a lawyer, and I represent, and 
have for the last 10 years represented, national and local environ- 
mental groups and taxpayer groups seeking alternatives to the pro- 
posed Animas-La Plata project. On behalf of those groups and their 
members, I want to thank Congressmen DeFazio and Petri for in- 
troducing H.R. 745, a bipartisan bill with 28 cosponsors, and for 
championing this issue in Congress for many years. 

Animas-La Plata is widely known as “Jurassic pork” due to its 
tremendous size and cost, its dismal cost/benefit ratio, its 
unfeasibility, its environmental impacts — all of which belong to a 
dam-building era that’s long past. Animas-La Plata Lite perpet- 
uates many of those same problems. 

First of all, Animas-La Plata Lite does not deauthorize or leave 
the full Animas-La Plata Project behind. The bill H.R. 3478 holds 
open the possibility, both legal and financial, that the entire 
project, all of the components you see written in the chart under 
“phase 1 facilities” and “phase 2 facilities” will eventually be built. 

The reservoir and dam are sized at 92 percent of their original 
project size, and the project proponents, in their materials and in 
their statements to the press and others, are quite frank and quite 
freely admit that they would like to come back and build the entire 
project eventually. So Animas-La Plata Lite does carry on the prob- 
lems and the criticisms that have been made of the full Animas- 
La Plata project. And it has a few of its own, as well. 

Some of this has been alluded to here today: the cap on the state 
and local cost-sharing. The fact that the State and local cost-shar- 
ing is a smaller percentage of the overall price tag, than was the 
case under the full Animas-La Plata project. The fact, as I’ve said, 
that the full project is not deauthorized, and the environmental im- 
pacts that loom from damming and depleting the flows of a free- 
flowing western river, damming another creek and pumping the 
water 500 vertical feet into that basin, where it will sit until it is 
returned to the very same river. All of which environmental im- 
pacts have been documented in an environmental impact statement 
which has been disapproved by the EPA. 

My clients are seeking a taxpayer-friendly and environmentally 
friendly alternative to Animas-La Plata and Animas-La Plata Lite. 
We also seek a solution that resolves the Indian water right issues 
that make this such a difficult problem. We have proposed two al- 
ternatives in the process that you’ve heard talked about here today. 
Those include the use of existing Federal facilities that store water, 
some of which water is stored for and delivered to these very 
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tribes, and the acquisition of water from willing sellers, upstream 
of and within the reservations in question. 

We support H.R. 745 because it is a bill designed to do two 
things: to direct the Secretary to negotiate an alternative solution 
with the tribes, and to make it clear that the old Animas-La Plata 
must be abandoned as unfeasible. H.R. 745 alone, of the two bills, 
does these things. By contrast, ALP Lite and H.R. 3478 perpetuate 
the old problems and invite some new ones. 

H.R. 745 directs the Secretary to negotiate an alternative that’s 
consistent with all Federal laws. All parties should endorse nothing 
less than a resolution that complies with the law. We’ve heard the 
administration speak of its opposition to any alternative which 
does not comply with the law. That is, after all, what all of the 
project sponsors — all of the project participants — committed to do 
in the 1986 settlement agreement and in the cost-sharing agree- 
ment for this project. 

The virtue of H.R. 745 is that it provides a way to address all 
of the legitimate interests and problems that have been raised 
here. We hope that the Committee will act on H.R. 745 and use it 
as a way to bring closure to this matter. Thank you. 

[The prepared statement of Ms. Potter may be found at end of 
hearing.] 

Mr. Doolittle. Thank you. 

Our final witness will be Mr. Mark Duncan, Chairman of the 
San Juan Water Commission in New Mexico. Mr. Duncan. 

STATEMENT OF MARK DUNCAN, CHAIR, SAN JUAN WATER 

COMMISSION, AND CHAIRMAN PRO TEM, SAN JUAN COUNTY 

COMMISSION, NEW MEXICO 

Mr. Duncan. Mr. Chairman and members. I’m Mark Duncan, 
chairman of the San Juan Water Commission and chairman pro 
tern of the San Juan County Commission, and with me today I 
have Mr. Jim Dunlap, chairman pro tern of the San Juan Water 
Commission. I would like to thank you for the opportunity to ap- 
pear today to support the passage of H.R. 3478. 

I am here because, as an elected official, I have responsibility to 
110,000 New Mexicans to ensure their supply of drinking water. 
We need reliable, renewable water from the river system because 
we have no potable groundwater. We don’t have the luxury of 75 
inches of rain per year. We have less than 10 inches of rain per 
year. Even more critical is the fact that most of the member enti- 
ties of the San Juan Water Commission are right now using this 
water when it’s available. If they cannot use that water now, they 
would be scrambling for a drinking water supply. 

The revised ALP embodied in this new legislation would enable 
us to build the storage necessary for sustained M&I use. That’s 
why I’m asking you to support it. We have solid support from 
110,000 people in the San Juan County for this project, including 
ten rural water associations and the towns of Farmington, Aztec, 
and Bloomfield. The voters in San Juan County voted overwhelm- 
ingly in favor of this project, and we have taxed ourselves to pay 
our share of this project. 

H.R. 3478 is the product of 2 years of tough negotiations and sac- 
rifice, as Governor Romer so accurately explained. We in San Juan 



42 


County sacrificed a significant portion of our depletions, almost 
one-third, so that the compromise would work. That is our bottom- 
line sacrifice. Any more, and the water commission has to start cut- 
ting back on water depletions that most of the three towns and ten 
rural water associations are already using. 

As you know, it is very difficult to take away a benefit once 
you’ve handed it out. The administration’s testimony at the Senate 
hearing last month, however, puts us in that difficult spot. The ad- 
ministration said we should scrap the revised ALP and begin 
again. They attended 2 years of meetings in Governor Romer’s 
process, but offered no solutions. We have given you our best com- 
promise. The administration, if it had been listening, would have 
known that. 

Now, the administration wants to dump the non-Indians and pay 
off the Indians. We cannot be paid off, because we must have wet- 
water storage. We negotiated in good faith for 2 years, but appar- 
ently the administration did not. We, frankly, have had all the 
good faith we can stand from the administration. 

The list of alternatives has been examined time and again; first 
during the exhaustive NEPA process, at the expense of $21 million 
and a 3-foot-tall stack of paper, and again during Governor Romer’s 
process. The Indian tribes, the irrigators, and domestic suppliers, 
like the San Juan Water Commission, developed a workable com- 
promise. The administration appears determined to pit neighbor 
against neighbor. H.R. 745 does the same thing, by deauthorizing 
the ALP and instructing the Secretary to negotiate only with the 
tribes. This is wrong and should be defeated. 

New Mexico’s water will not be held hostage to negotiate a final 
settlement with anyone. If the administration is so intent on nego- 
tiating and settling only to tribes’ right, they will do so without 
New Mexico water. 

We also received a letter from Mr. David Hayes, in which we 
were referred to as “interested parties.” Even putting aside that 
slight, we have to ask, “Where is Mr. Hayes today?” The Eederal 
Government promised us it would help develop New Mexico’s allo- 
cation of Colorado river water, but for 40 years, it has prevented 
us from developing it by reserving it to the Animas-La Plata 
project. The storage facility promised by the Ridges Basin Res- 
ervoir will allow us to develop our allocation, development stymied 
for 40 years by the delays in the ALP project. By that delay, we 
have estimated San Juan County has foregone gross economic ben- 
efits amounting to more than $740 million. The government has a 
duty to San Juan County and New Mexico to end the delays that 
have cost my county so much. 

We were fair and honest in our negotiations for the revised ALP, 
and we expect nothing less from the administration of the Eederal 
Government. Please pass H.R. 3478 to keep the promise that Con- 
gress made long ago to me and my constituents. Thank you for 
holding this hearing and allowing me the opportunity to speak. 

[The prepared statement of Mr. Duncan may be found at end of 
hearing.] 

Mr. Doolittle. Thank you, Mr. Duncan. Do you and Mr. Utton 
talk from time to time? 

Mr. Duncan. Yes, sir, we do. 
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Mr. Doolittle. You’re both from more or less the same area, 
right? 

Mr. Duncan. Yes, sir. 

Mr. Doolittle. He seems to be concerned that, if Animas — I 
guess he’s worried about the full one being built; I’ll ask him in a 
minute about the Animas Lite. But, anyway, do you share his con- 
cern that they’ll lose their agricultural water if this project is built? 

Mr. Duncan. No, sir, I do not. The ALP Lite will take 13 percent 
of the water in 10 percent of the driest years, out of the River. Dur- 
ing the spring flood, often we have the opportunity to take that 
water out and pump it up into the reservoir. We will do so and put 
that water back in during the driest times of year: July, August, 
September, and the first part of October. 

Mr. Doolittle. Mr. Utton, would you care to respond to that? 

Mr. Utton. Yes, I would. I have before me a document that I re- 
searched out of the definite plan report, and it lists the number of 
times that the New Mexico water would be released to the river. 
New Mexico M&I water, and I would like to read you the amount 
of water. In 1931, the amount of water that would be released to 
the New Mexico M&I would be 4/10 of a cubic feet. 

Mr. Doolittle. Which year is that? 

Mr. Utton. Nineteen thirty-one, which was an extremely — 1931, 
1932, 1933 and 1934 were really extremely dry years. In 1934, 
probably the driest year on record, they would require 7.4 cubic 
feet per second released to the river. In 1937 they would require 
.2 cubic feet per second to be released to the river. In 1939, 3.3 
cubic feet per second to be released to the river. In 1940, 1.3 per- 
cent — or 1.3 cubic feet to be released to the river. In 1950, 2.3 

Mr. Doolittle. Let me interrupt and ask — now, put this in con- 
text for me. 

Mr. Utton. OK, I will, sir. 

Mr. Doolittle. What does that mean? 

Mr. Utton. It means that very little water will ever be released 
to the river to New Mexico, and it means that we do not need that 
storage in Colorado. We need storage in New Mexico. 

Mr. Doolittle. Oh, so the storage you contend with then, this 
reservoir they’re creating, will take the water that would otherwise 
flow down the river to New Mexico? 

Mr. Utton. I’m not so worried about the Animas-La Plata Lite 
as I am the full-blown project. It’s a full-blown project that would 
take vast amount of water out of our river during our critical irri- 
gation season, but what I’m saying is that the reservoir does not 
need to be that large, and I’ve said that in my testimony, and I re- 
affirm it. The water that would be released — the water that San 
Juan County would get — would most of the time flow down the 
river as it always has, and with the exception of these releases. 
And I didn’t really, I didn’t mention the zeroes. There is as many 
zeroes in as what they are, those figures that I told you. Those fig- 
ures are really insignificant in terms of the 33.4 cubic feet per sec- 
ond that is released in New Mexico M&I demand. So, it’s really in- 
significant. 

Mr. Doolittle. Mr. Duncan, now you’re in New Mexico, too, the 
same area. Are you concerned about the figures from those dry 
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years? I mean, if they built the whole project, which is theoretically 
possible, I guess? 

Mr. Duncan. Mr. Chairman, I don’t have a clue where those 
numbers came from, first off, that he was quoting there, so I’ll go 
from what I do know. No, I’m not concerned with the project being 
full-blown. If you built a reservoir full-scale — let’s just say hypo- 
thetically, if you built a reservoir full-scale) — ^we would have the 
opportunity to set aside M&I water for maybe a 2 or 3-year period, 
and we often have droughts of 2 or 3 years. And so we’d have that 
opportunity to set aside water for a 2 or 3-year period, therefore 
minimizing the downstream effect. So, while I don’t know where 
those numbers came from. I’m not worried in the least about that. 

Mr. Doolittle. Mr. Turney is the State engineer, and he’s al- 
ready taken the oath. Mr. Turney, why don’t you grab a micro- 
phone and share with us your insight on this. 

Mr. Turney. Mr. Chairman, I wanted to just briefly touch on a 
couple of issues here. First of all, he talked about some minimum 
flow, flowing past the Durango, city of Durango, bypassing the 
pumping station, and that number was much less than when you 
added up a court decree that was issued in Mexico. And that is a 
true statement. However, when we look at court decrees, we also 
believe in a thing where current flows come back into the river and 
they are shared by downstream users. That’s the principle of the 
Appropriative Water Doctrine in New Mexico. So you can’t — it’s not 
a very fair comparison to add up all the flows in the decree and 
just say, gee, they exceed the amount of flow past the Durango 
pump station. 

In addition, there are additional in-flows that come in above the 
state of New Mexico. For instance, there’s a river up there — I be- 
lieve it’s called the Floreida — that comes in, and you have to look 
at the total picture of the points of diversion. In some of the work 
that we have done, we think that the existing decree rights can be 
adequately protected. However, the Animas-La Plata rights for the 
cities would not be available all the time, and in fact they may 
have to be restricted when the very low flows start to occur at 
Farmington, and this is an issue. 

Mr. Doolittle. So, in that case, the agricultural water would be 
preferred over the M&I? 

Mr. Turney. Yes, and in the West, we have an appropriative doc- 
trine that’s based on priority. It’s not people over agricultural, or 
endangered species over agricultural. It’s based purely on priority, 
and that’s set up in our constitution, priority of time. And that sets 
who will be the senior water-right holder. 

Mr. Doolittle. Well, endangered species seem to get the abso- 
lute first claim regardless of who has the water rights, don’t they? 

Mr. Turney. I’ve heard that claimed, but that’s not in our con- 
stitution. 

[Laughter.] 

Mr. Doolittle. Thank you. OK, Mr. DeFazio. 

Mr. DeFazio. Thank you, Mr. Chairman. 

Mr. Duncan, you talked about, you’ve already levied the taxes, 
for some time now, to pay for the share — your share. What amount 
of money has been raised by the people of the San Juan district? 
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Mr. Duncan. Mr. Chairman or Congressman, we have about $8 
million set aside in that account right now. 

Mr. DeFazio. Eight million dollars? And that’s for construction, 
construction operation? 

Mr. Duncan. That is for the construction. 

Mr. DeFazio. For your share of the construction. OK, well, under 
this cost-sharing agreement, local cost-sharing is capped at $13 
million, Colorado at $16 million, so, you’re going to spend that 
whole $8 million, you’re going to be paying more than half of the 
local cost-sharing. Are you still expecting to spend that $8 million? 

Mr. Duncan. Yes, sir, I sure am, Mr. Chairman. 

Mr. DeFazio. OK, so, your obligation has not changed under this 
cost cap? 

Mr. Duncan. Mr. Chairman, Congressman, our cost-sharing, as 
I’m trying to remember who it was that stated in the second panel, 
appropriately goes down according to what we get out of this, and 
I’d like to ask council to make sure on that. 

Mr. DeFazio. OK, so you’re saying you’re going to pay propor- 
tionately the same amount? 

Mr. Duncan. Yes, sir. 

Mr. DeFazio. With the cost cap. I guess the question would be, 
why should anyone in Congress who doesn’t represent that district 
advocate a cost cap which isn’t extended in other projects? 

Mr. Duncan. Mr. Congressman 

Mr. DeFazio. [continuing] to non-Indian users? 

Mr. Duncan. In my written testimony, I think you will see a 
number of projects that were given leniency by Congress, and we’re 
not asking for any laws to be broken here; we’re not asking for any 
funding laws to be broken here. 

Mr. DeFazio. Well, the laws have changed. I mean, it is much 
more — used to be, in the old days. Congress built projects and pret- 
ty much didn’t even ask for repayment sometimes, but the laws 
have changed. 

Ms. Potter, on yours. Governor Romer got into an exchange with 
me. We were discussing the environmental implications, and he 
said that, in support of his outstanding environmental record, he 
was confident that, and the reason he supported sufficiency, was 
because of all the studies and all the work that had been done. 
But, in reading page 4 of your rather enlightening testimony, 
which, given your time restraints, you didn’t get to go into, it 
sounds pretty dismal here. It says, series of actions. Bureau admit- 
ted its own, ALP was in violation of the law, out of compliance with 
ESA, EIS was inadequate, out of date, but you had to sue to get 
the agency to admit that. Bureau claimed to be exempt from the 
Clean Water Acts, had no permits, didn’t qualify for an exemption; 
the Bureau illegally dumping drilling fluid in Basin Creek. EPA 
cited a violation. The Bureau then began programming exhuming 
burial sites. 

So, I’m puzzled, because Governor Romer was so hot about that. 
I mean, I started to think, well, maybe I’m wrong. I mean, is there 
some sufficient environmental work that has been done that would 
withstand a court challenge, that is directed at the specifics of 
Animas-La Plata Lite that’s before us? 
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Ms. Potter. Well, no, as Commissioner Martinez stated, there 
are aspects of the Animas-La Plata Lite that are different and that, 
quite clearly, have not ever been studied. That is on top of existing 
documentation, which, as you’ve just indicated, has some real prob- 
lems. 

First, the EIS was the basis of a lawsuit. The Bureau settled 
that lawsuit and agreed to do a new EIS. The next document that 
it came out with received such public criticism that it was with- 
drawn. The next document that it came out with has received an 
unsatisfactory rating from the EPA, and it’s also been criticized by 
the Corps of Engineers. It, of course, has not been a subject of any 
court challenge, but there isn’t an adequate EIS in the bunch. 

Mr. DeEazio. Does this, and this doesn’t just resolve on the issue 
of squawfish; this goes to many other issues of law? 

Ms. Potter. Oh, no, it goes to a great number of issues, of en- 
dangered species and other wildlife issues, are among those things 
that are addressed, but there’s a full range of issues, and it’s im- 
portant to know that an adequate EIS is the entire basis for the 
claim of exemption from the Clean Water Act. The project is claim- 
ing an exemption from the Clean Water Act based on a seldom- 
used provision known as 404(r), and that requires an adequate EIS 
to be in place, and it requires a full analysis of the wetlands im- 
pacts to have been done. Those, too, are under question by the 
same agencies — the EPA and the Corps of Engineers, as I’d men- 
tioned previously. So those inadequate documents are the basis for 
the claim of exemption from yet another Eederal law. 

Mr. DeEazio. You raised one other point which no one else has 
touched on. You raised a number of points in your testimony, one 
in particular caught my attention, because this is an area where 
I’m much better qualified than in water law and the intricacies of 
this project — and that is the power costs for pumping the water up- 
hill. Apparently, there was some assumption — it says the market 
value of power reserved for ALP is $6 million per year, subsidized 
by the Eederal Government. Now, what do you mean here? How’s 
that? 

Ms. Potter. Well, a certain amount of power is being put aside 
to pump the water from the river level to the basin level, which is 
about 500 feet above the river, and that power value can be cal- 
culated using present market rates in the region. That value that 
you read is the amount of Eederal power multiplied by the present 
market rate for electricity at the price per kilowatt hour. 

Mr. DeEazio. And is this Bureau of Reclamation-produced 
power? Is it produced at Bur-Rec projects, or at other Federal — 
what kind of 

Ms. Potter. Yes, it’s a WAPA, Western Area Power Administra- 
tion, power allocation set aside for this project. It is Federal power 
produced at Federal facilities. 

Mr. DeEazio. So it’s a WAPA allocation. So it’s a melded, whole- 
sale power. I mean, it’s not from a dedicated source. 

Ms. Potter. That’s right. 

Mr. DeEazio. So, the Western Area Power Administration would 
be mandated here to provide power to this project, and forgo the 
market rate for that power? 

Mr. Potter. That’s correct. 
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Mr. DeFazio. That’s extraordinary. That’s absolutely extraor- 
dinary and flies against everything else I’m hearing in Congress 
these days about power deregulation. That we would be mandating 
that the Federal Government provide power at a below-market cost 
to this project. That’s absolutely extraordinary. Thank you. 

Mr. Doolittle. I’d like to thank the members of this panel for 
their testimony. We will have further questions and ask you to re- 
spond expeditiously. 

[The information referred to may be found at end of hearing.] 

[The prepared statement of Mr. Norton may be found at end of 
hearing.] 

[The prepared statement of Mr. Blassingame may be found at 
end of hearing.] 

[The prepared statement of Mr. Griswold may be found at end 
of hearing.] 

[The prepared statement of Mr. Kroeger may be found at end of 
hearing.] 

[The information referred to follows:] 

Mr. Doolittle. With that, we’ll excuse the panel, and this hear- 
ing is adjourned. 

[Whereupon, at 6:10 p.m., the Committee adjourned subject to 
the call of the Chair.] 

[Additional material submitted for the record follows.] 
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Statement of Hon. Gary E. Johnson, Governor, State of New Mexico 

I speak today on behalf of H.R. 3478, which makes changes to the authorized 
Animas La Plata Project, a project to which New Mexico is a beneficiary. 

The need for a dependable water supply for Northwest New Mexico has long been 
recognized. Although the majority of communities in the state get the water from 
wells, communities in Northwest New Mexico get their water from the Animas and 
San Juan Rivers. Groundwater in the area contains such high levels of contami- 
nants that, for the most part, it is all but unusable. During periods of extended 
drought, the Animas River has historically run dry. Raw water storage is necessary 
to supply water to communities when the river is in a low flow stage. The Animas- 
La Plata Project is designed to provide a water supply during low flow river condi- 
tions for both Indians and non-Indians in New Mexico, a goal which the State of 
New Mexico strongly supports. 

H.R. 3478 is desired to support objectives established by the New Mexico Inter- 
state Stream Commission. These objectives, in addition to providing a final settle- 
ment of Colorado Ute Indian water right claims and a much needed municipal and 
industrial water supply — include a reduction in project costs, staying within allow- 
able river depletions to provide a habitat for endangered species, protection of senior 
water rights, address water quality concerns, and transfers a portion of the owner- 
ship of the project water rights from the Secretary of Interior to the state of New 
Mexico for project beneficiaries. 

Studies, done under a cooperative agreement funded through the Bureau of Rec- 
lamation, indicates that the cost of the project has been substantially reduced. 

The bill further provides for a distribution of project water which stays within the 
U.S. Fish and Wildlife Biological Opinion. 

The bill would appear to address water quality concerns previously expressed by 
New Mexico. 

A basic premise of the project is that senior water rights in New Mexico will be 
protected. As the project planning proceeds forward, projected operating schedules 
will have to be developed by the Bureau of Reclamation, in close cooperation with 
the New Mexico State Engineer, which will adequately demonstrate that senior 
water right holders will in fact be protected. 

The bill contains language directing the Secretary of the Interior to assign a por- 
tion of the water right permit, now held in the Secretarys name, to the state of New 
Mexico for certain project beneficiaries in New Mexico. This concept we support. 

Additionally, we have had discussion with the Navajo Nation to include language 
in the bill to ensure that the water which they will receive under the project can 
be delivered to the Navajo communities downstream of Farmington and Shiprock. 
Over the past two decades, the population of the Navajo community of Shiprock has 
increased. Proposed amendments to the bill, which are now being discussed, would 
allow for the construction of a new Farmin^on to Shiprock pipeline to augment an 
existing pipeline. This pipeline is essential to address the public health and safety 
of the Navajo communities and is a project which the State very much endorses. 
The State welcomes involvement in this ongoing discussion to insure that the water 
rights of all parties are properly defined pursuant to state law. 

The reconciled Animas La Plata Project generally settles the claims of two Colo- 
rado Ute Indian tribes to waters of the Animas and La Plata rivers. This is an im- 
portant aspect of the project to provide certainty to New Mexico water users on 
these two rivers so that they will in fact have wet water available to them under 
their state water rights. 

In closing, H.R. 3478 will aid in providing a more dependable water supply for 
both Indian and non-Indian communities in northwest New Mexico. Northwest New 
Mexico is growing and it is important to provide an adequate water supply for the 
area’s future. 


Statement of Thomas C. Turney, State Engineer, Santa Fe, New Mexico 

I speak today on behalf of H.R. 3478, which makes changes to the authorized 
Animas La Plata Project — a project to which New Mexico is a beneficiary. 

The reconciled Animas La Plata Project would provide two basic components of 
New Mexico’s plan for development of its water resources in Northwest New Mexico. 
The reconciled project generally settles the claims of two Colorado Ute Indian tribes 
to waters of the Animas and La Plata rivers. This is an important aspect of the 
project because it provides certainty to New Mexico water users on these two rivers 
so that they will in fact have wet water available under their state water rights. 

Secondly, the reconciled project will provide a more dependable water supply for 
both Indian and non-Indian communities in northwest New Mexico. Northwest New 
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Mexico is growing and it is important to provide an adequate water supply for the 
area’s future. 

The need for a dependable water supply for Northwest New Mexico has long heen 
recognized. Although the majority of communities in the state get their water from 
wells, communities in Northwest New Mexico get their water from the Animas and 
San Juan Rivers. Groundwater in the area contains such high levels of contami- 
nants that, for the most part, it is all but unusable for potable water. During peri- 
ods of extended drought, the Animas River has historically run dry. Raw water stor- 
age is necessary to supply water to communities when the river is in a low flow 
stage. The Animas-La Plata Project is designed to provide a water supply during 
low flow river conditions for both Indians and non-Indians in New Mexico, a goal 
which the State of New Mexico strongly supports. 

H.R. 3478 is a compromise bill negotiated by Indians and non-Indians. It supports 
objectives established by the New Mexico Interstate Stream Commission. These ob- 
jectives include, in addition to providing a settlement of the Colorado Ute Indian 
water right claims and a much needed municipal and industrial water supply — a re- 
duction in project costs, staying within allowable river depletions to provide a habi- 
tat for endangered species, protection of senior water rights, addresses water quality 
concerns, and transfers a portion of the ownership of the project water rights from 
the Secretary of Interior to the state of New Mexico for the project beneficiaries. 

Studies, done under a cooperative agreement funded through the Bureau of Rec- 
lamation, indicate that the cost of the reconciled project has been substantially re- 
duced. 

The bill further provides for a distribution of project water which stays within the 
U.S. Fish and Wildlife Biological Opinion. 

The bill would appear to address water quality concerns previously expressed by 
New Mexico as it eliminates certain irrigations lands which could have been a 
source of heavy metals. 

A basic premise of the project is that senior water rights in New Mexico will be 
protected. As the project planning proceeds forward, projected operating schedules 
will have to be developed by the Bureau of Reclamation, in close cooperation with 
the New Mexico State Engineer, which adequately demonstrates that senior water 
right holders in New Mexico will in fact be protected. 

The bill contains language directing the Secretary of the Interior to transfer a por- 
tion of the water right permit, now held in the Secretary’s name, to New Mexico 
for the project beneficiaries. We support this concept. 

Additionally, discussions are ongoing with the Navajo Nation to include language 
in the bill to ensure that the water which they will receive under the project can 
be delivered to the Navajo communities downstream of Farmington and Shiprock. 
Over the past two decades, the population of the Navajo community of Shiprock has 
swelled. Proposed amendments to the bill, which are now being discussed, would 
allow for the construction of a new Farmington to Shiprock pipeline to augment an 
existing pipeline. This pipeline is essential to address the public health and safety 
of the Navajo communities and is a project which the State very much endorses. 
The State welcomes involvement in these ongoing discussions to ensure that the 
water rights of all parties are properly defined pursuant to state law. 

Thank you for the opportunity to testify before you today. 


Statement of Clement Frost, Chairman, Southern Ute Indian Tribe 

Good Afternoon. My name is Clement Frost. I am the Chairman of the Southern 
Ute Indian Tribe. I am here today to testify in support of H.R. 3478, the Colorado 
Ute Settlement Act Amendments of 1998. On behalf of the Southern Ute Indian 
Tribe and its Tribal Council, I ask that Congress carry out the promises that the 
United States has made to the Southern Ute Indian Tribe through the years to pro- 
vide the water which the Tribe needs now and in the future. 

I am also here today to strongly oppose H.R. 745, the bill to deauthorize the 
Animas-La Plata Project. That bill breaks the United States’ agreement with the 
Colorado Ute Tribes that was signed into law by President Reagan in 1988. It ig- 
nores the years of work that went into the 1988 Settlement Act and would violate 
the United States’ trust responsibility to the two Colorado Ute Tribes. I can promise 
this Committee that if the Congress were to de-authorize the ALP and demand that 
the Tribes return to the negotiating table as proposed in H.R. 745, my Tribe would 
return to court. We would sue the United States for its breach of the 1986 Agree- 
ment and we would seek to establish our rights through litigation. Why would any 
tribe negotiate with the United States if the Congress is willing at any time to back 
out of settlement legislation passed by Congress and signed into law by the Presi- 
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dent simply because it no longer likes the agreement? That may have happened in 
the past, hut my Trihe will not be a part of repeating that history. The Southern 
Ute Indian Tribe has been more than willing to work to address the problems that 
have delayed the construction of the ALP. That is a far cry from walking away from 
the promises that were made in the 1988 Settlement Act as demanded by H.R. 745. 
The right way to address the issues facing the ALP is H.R. 3478; it is not to pretend 
that the 1988 Settlement Act was never passed. 

H.R. 3478, the legislation to amend the 1988 Settlement Act cannot be understood 
without knowing the history of the Ute Reservation. When the Ute Bands signed 
the treaty establishing the Ute Reservation in 1868, the United States promised the 
Ute people that the Reservation would be a permanent home that would support 
our people forever. The key to carrying out that promise is water — a fact that the 
Tribal leadership has always known but which the United States has sometimes for- 
gotten. 

Long before the water rights litigation started in the 1970’s, the Southern Ute In- 
dian Tribal Council recognized that storage of water from the Animas River was 
needed to provide a source of water to meet the needs of future generations of the 
Southern Ute Tribe. While the opponents to the Project say that the Tribes did not 
become involved with the Project until the settlement discussions in the 1980’s, both 
Ute Tribes supported the authorization of the Project in 1968. Afterwards, the Ute 
Tribes worked with the ALP District and the Bureau of Reclamation to develop a 
Project that would serve the needs of the Tribes. 

Former Chairman Leonard C. Burch and former Chairman Chris A. Baker 
worked hard to have the Animas-La Plata Project built. They knew that the Project 
is the best way for the Tribe to get the water it needs for its future. I also now 
that the future of my Tribe depends on making sure that the Tribe has a reliable 
water supply that can be used for the development of our Reservation. 

When the Settlement Act was signed by President Reagan nearly ten years ago, 
the Tribal Council thought it had finally won its long battle to acquire a firm water 
supply to meet the present and future needs of the Southern Ute people. 

It is important to understand how much work had been done on the Project when 
the settlement agreement was signed in 1986. A definite plan report for the Project 
had been completed; an Environmental Impact Statement had been finished and 
construction of the Project had been approved under the Endangered Species Act. 
In other words when the Settlement Agreement was signed, all environmental com- 
pliance work was done. When Congress agreed with the Settlement in 1988, it knew 
what it was talking about. The Project had been studied and studied, and its advan- 
tages and disadvantages were well known. 

The parties to the settlement are here today to support modifications to the 1988 
Settlement Act, which all of the parties have accepted in an effort to make the Trib- 
al settlement real. A great deal of sacrifice was required to make the current pro- 
posal work. The foundation for the settlement is still the Animas-La Plata Project 
but only a small portion of the project is required to fulfill the settlement. No longer 
will water have to be taken to the La Plata Basin. No irrigation facilities are in- 
cluded in the settlement. 

The modifications will greatly reduce the cost of the Settlement. They will also 
answer any question over the environmental impact of the Project. In the current 
political climate, such changes are necessary for the Settlement to move forward. 
As a result of those changes, the Tribe will not receive all of the benefits that it 
was promised in 1988. But the Tribe will get a reliable supply of stored water that 
it can control for its own use — that is what we have always wanted. We also know 
that construction of a storage reservoir is only the first step in putting water to use 
for the benefit of our people. But it is a very important first step in building a suc- 
cessful economy on our reservation. We are confident that with that supply we can 
move forward into the next century. Certainly, the successes of the Southern Ute 
Indian Tribe — and there are many — all relate to the Tribe taking control of its re- 
sources and using them for the benefit of tribal members. 

I also want to address the position of the Administration. As you may have heard, 
in the Senate, the Administration strongly opposed the solution that tfie Tribes, the 
State of Colorado and the other parties to the 1986 Settlement have developed to 
address the concerns that have been raised about the Project. The Tribes were out- 
raged by that testimony. 

We have tried our best to work with the Administration to carry out the 1988 Set- 
tlement. So far, we have met with little success. In the spring of 1996, the leaders 
of the Ute Tribes met with Secretary of the Interior Bruce Babbitt to discuss the 
matters that were delaying the construction of the Project and the implementation 
of the last phase of the settlement of the tribal water rights — the Project. Secretary 
Babbitt suggested that we work with Governor Roy Romer to try to develop an ap- 
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proach that might resolve the concerns that had been raised about the Project. For 
over a year, the Tribes and other settlement parties met with the project opponents 
and representatives of the Department of the Interior and the Environmental Pro- 
tection Agency under the supervision of Lt. Governor Gail Schoettler. Throughout 
this process, the Federal agencies never acknowledged their trust responsibility to 
the Tribes nor tried to help find a solution that would remain true to the spirit of 
the 1988 Settlement Act. 

At the end of the Romer-Schoettler process, there was no consensus on how to 
proceed. Instead, two alternatives emerged. The alternative supported by the Tribes, 
the other parties to the 1988 settlement, and ultimately the State of Colorado, is 
reflected in H.R 3478. 

The other alternative, which was rejected by the Tribes, called for the creation 
of a fund to allow the Tribes to purchase agricultural water rights from their neigh- 
bors and then attempt in state water court to change the uses of such water to meet 
tribal needs. In a water short area such as southwest Colorado, that suggestion is 
a formula for disaster socially and politically and would not provide the Tribes with 
the water which they need and which the United States promised to them under 
the 1988 Settlement Act. The proposal was not acceptable to anyone who would 
have been affected, nor was it acceptable to the State of Colorado. Nevertheless, the 
Department of the Interior insisted on studying that alternative, although no report 
has ever been made public or shown to tribal representatives. 

Despite our repeated requests, no one from the Administration was ever willing 
to carry on a meaningful conversation with tribal representatives about the Tribes’ 
intent to implement the 1988 Settlement Act by reducing the scope of the Project 
required to complete the settlement prior to the hearing in the Senate. Until the 
day of the hearing, we expected that the Administration would support the com- 
promises that had been made, although we understood that some of the details of 
the proposed legislation were troublesome. We learned of the Administration’s oppo- 
sition to our position from the staff of the Indian Affairs Committee late in the 
morning of the day of the hearing. No one from the Administration discussed with 
us the Administration’s plan to destroy the years of hard work that led to the com- 
promises contained in H.R. 3478. Nor did anyone from the Administration tell us 
or any tribal representative that after years of claiming to support the ALP and the 
1988 Settlement Act, the Administration was now arguing that a search for new al- 
ternatives was required that would necessitate years of additional study. The Ad- 
ministration’s opposition and the way that it was announced failed to live up to the 
government to government relationship between our Tribes and the United States. 

The Administration’s disappointing performance in the Senate led to widespread 
criticism. Now the Administration wants to talk to us, saying that its opposition was 
misunderstood. We understand the need to talk but we have many questions. Does 
the Administration understand that its representatives must talk with all the par- 
ties to the 1986 Settlement Agreement? Why should the Tribes believe that the Ad- 
ministration is now willing to work with us and our neighbors in good faith? How 
do we know that they can be trusted and that those within the Administration who 
are opposed to any water development will not destroy any agreement we might 
reach with Interior? Is the Administration finally willing to admit its obligation to 
provide the Tribes and our neighbors with water stored from the Animas River? Can 
they assure us that we will not spend another 10 years discussing the merits of the 
Settlement after it is enacted by the Congress? 

In closing, I want to make three points. First, despite the magnitude of the modi- 
fications to the Settlement that have been proposed, we do not expect that these 
compromises will satisfy all of our opponents, many of whom simply object to any 
water development no matter what its purpose and no matter how small its impact. 
I hope that you understand the substantial benefits of this Settlement to the South- 
ern Ute Tribe and also recognize that it provides water to the two Ute Tribes with- 
out taking water away from our non-Indian neighbors. Second, I want to recognize 
the honor and integrity of our non-Indian neighbors who are the Tribes’ partners 
in the Project. The negotiations that resulted in the modified Settlement were long 
and difficult. The first goal of our partners was not to serve their own interests. If 
that had been the case, this modified settlement would not have been possible. But 
our partners felt the need to make sure that the United States lived up to its prom- 
ises to the Ute Tribes. We appreciate that. Finally, we ask Congress not to forget 
the promises that were made in 1868 and confirmed in 1988. We ask you to pass 
H.R. 3478. 
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Statement of Judy Knight-Frank, Chairman, Ute Mountain Ute Tribe 

1. Introduction. 

“In order to reduce future controversy” the United States Departments of Justice 
and Interior entered into the 1986 Colorado Ute Water Rights Settlement Agree- 
ment. In Public Law 100-585 Congress implemented the 1986 Agreement. H.R. 3478 
represents the good faith effort, after a decade of intense environmental compliance, 
by the non-Federal parties to the 1986 Agreement, to accept a substantially reduced 
water supply project. 

2. H.R. 3478 Significantly Reduces The Cost of Settling The Colorado Ute Tribal 
Water Rights. 

H.R. 3478 results in a reduction of the cost to settle the Colorado Ute water rights 
as described in the 1988 Settlement Act — estimated by the Bureau of Reclamation 
to be $379 million in 1986 and $675 million in 1998. A seven year construction 
schedule in H.R. 3478 would result in 7 annual Federal expenditures of $38 million. 
H.R.3478 therefore implements a decade old Indian water rights settlement using 
substantially fewer dollars than originally provided for in the 1988 Settlement Act. 
In exchange for reducing the water supply by 40 percent, the Colorado Ute Tribes 
seek a waiver of their capital repayment. Under existing law, the Tribes’ repayment 
is deferred until revenues exceed their costs. The Tribes’ proposed waiver therefore 
operates to expedite the productive use of these water supplies. 

3. H.R.3478 Implements Endangered Species Act Protections. 

H.R. 3478 also provides the means to assure a successful recovery of endangered 
fish in the San Juan Basin. For seven years, a broad array of tribal, local, state and 
Federal entities have worked together to re-operate flows in the San Juan River to 
benefit endangered fish. This recovery program is specifically dependent upon the 
construction of the three facilities incorporated in H.R. 3478. 

H.R. 3478 relies on nearly two decades of environmental analysis. The Colorado 
Ute Tribes have conditioned their willingness to take a 40 percent reduction in 
water supplies proposed in H.R. 3478 on a commitment by Congress that these 
amendments will indeed become a final settlement. The Tribes are unwilling to ac- 
cept a reduced settlement unless they are assured that the reduced facilities and 
depletions can rely on the existing environmental analysis. Without this protection, 
we are afraid that a second decade may pass before the United States commitments 
made in 1988 are finally realized. 

4. H.R. 3478 Authorizes A Reservoir For Present And Future Uses. 

H.R. 3478 authorizes a 260,000 acre foot reservoir. That reservoir allows deple- 
tions of 57,100 acre feet to be stored. The reservoir size also assures that as the 
region’s last water storage facility, it is positioned to provide M&I and agricultural 
storage for future generations. ITOiile H.R. 3478 does not provide the authority to 
store additional depletions, the Endangered Species Act program in the San Juan 
Basin is expressly designed to both preserve endangered fish and allow water devel- 
opment to proceed. This reservoir accomplishes both of these goals. 

The reservoir has an inactive storage elevation which is designed to (1) allow 
water to flow back through the conduit system to satisfy City of Durango M&I 
needs, (2) allow access to the La Plata Basin in the event the ESA allows additional 
water supplies for irrigation and funding can be secured and (3) assure that the res- 
ervoir establishes a useable and functioning 1,600 acre recreation lake. 

5. The Legacy Fund Is A Wholly Inadequate Alternative. 

Alternatives to a reservoir using Animas River water have been explored for two 
decades. Opponents of H.R. 3478 have offered a legacy fund as an alternative. That 
alternative proposes giving the two Colorado Ute Tribes a sum of money to acquire 
land and direct stream flows from its neighbors. This alternative — rejected by the 
Colorado Ute Tribes and the State of Colorado — pulls the rug out from under the 
1986 Water Rights Settlement Agreement. In that Agreement, irrigators and com- 
munities using direct flow out of the region’s rivers were allowed to continue their 
historic use of these water supplies, subject to the Tribes’ obtaining some direct flow 
rights and the Tribes’ securing a new supply of water from the generous flows of 
the Animas River. 

The Legacy Fund is also problematic because in the absence of storage, the Tribes 
will be acquiring a water supply which frequently exists for only three months a 
year. Moreover, any effort to move that direct flow to another location would trigger 
extensive Colorado Water Court litigation and raise serious wetlands and Clean 
Water Act issues. In a word, the legacy fund is an effort to “buy out” Colorado Ute 
Tribes and not to honor the 1986 Settlement Agreement. 
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6. Pervasive Litigation Involving the United States Is The Only True Alternative 
To A Reduced ALP. 

All parties to the 1986 Agreement have a good faith obligation to implement its 
provisions. If the United States fails to provide the Colorado Ute Tribes with a rea- 
sonable (even if reduced) assured supply of water, it leaves the Tribes with no alter- 
native but to pursue litigation. 

a. Water Rights Litigation. 

In the event there is no reduced ALP, the Tribes and the United States will 
have to prosecute reserved rights adjudications against irrigators and rural 
communities now relying upon Animas and La Plata River direct flows. This is 
a massive undertaking which is sure to set back regional integration for decades 
to come. 

b. ESA Litigation. 

The Tribes will move with their Colorado partners to institute litigation de- 
signed to assure that all San Juan River depletions are put in jeopardy (and 
new ones prohibited) until the Tribes’ depletion supply is secured, and; 

c. Bad Faith Contract Litigation. 

The Colorado Ute Tribes would pursue breach of trust and bad faith contract 
breach claims against the United States for failure to implement in good faith 
the 1986 Agreement. While that Agreement expressly contemplated that Con- 
gress might not implement it, it was always understood that the Departments 
of Justice, Interior, 0MB and others were under a good faith obligation to pro- 
vide the Tribes with a water supply. Indeed a decade of modest Administration 
appropriations led the Tribes to incur significant expenditures of the 1986 
Agreement. 

7. Conclusion. 

The non-Federal parties, including the States of Colorado and New Mexico, have 
done their share to “avoid future controversy” as mandated by the 1986 Agreement. 
It is now time for the Federal parties to do the same. 


Statement of Sage Douglas Remington 


INTRODUCTION 

Mike-Ku, in the native Ute language, I thank you for the opportunity to testify 
on H.R. 3478 and H.R. 745. I am the spokesman for the Southern Ute Grassroots 
Organization (SUGO), which is a group of Southern Ute Tribal members who live 
on the Southern Ute reservation in Colorado’ and who are in support of H.R. 745 
and opposed to H. R. 3478. 

History of Grassroots Opposition to Animas-La Plata Water Project (A-LP). 

I have been instructed by the SUGO Elder Council to present a cultural and spir- 
itual perspective that is in conflict with the mainstream political and cultural value 
system. My colleagues in opposition to the Animas-La Plata Project will speak about 
the environmental, teixpayer, and economic concerns that we all share about ALP. 

The roots of SUGO go back to 1989 when a group of concerned Southern Ute Trib- 
al members formed the TCommittee For Better Tribal Government. The committee’s 
principal concern was that the best interests of the majority of Ute people were not 
being properly represented in the Animas-La Plata Reclamation Project (ALP). This 
group of Southern Ute Tribal members gathered the necessary signatures to insti- 
tute a recall election for the Tribal Council. With some questionable maneuvering, 
the incumbents succeeded in disqualifying one recall vote. This made the election 
result in a tie. Under the Tribal Constitution, the tie preserved the status quo. Dis- 
satisfaction with ALP, abuses of power and lack of responsiveness by the Tribal 
Government did not die after the failed recall attempt. The organizers of the Com- 
mittee for Better Government proceeded to form the Southern Ute Grassroots Orga- 
nization (SUGO). 

Ute people have maintained their connection with the land and water since there 
were loosely confederated bands of a people called the “Nuche.” We believe that 
rocks, trees, the rivers and the Earth are alive. We have lost most of our land base 
through violent assault and “legal” manipulations that have separated the Utes 
from their land and water. 

The Ute’s share with other traditional tribal people three primary political prin- 
ciples: 
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All land, water and other natural resources are communally owned by the 
tribe; private ownership of land, water or goods beyond those of the immediate 
household is unthinkable. 

All tribal decisions are by consensus, in which every tribal member partici- 
pates; and. 

Traditionally, Tribal Council and leaders are not coercive or authoritarian, 
unlike their non-Indian counterparts. 

There has never been a general council meeting of the Southern Ute people dedi- 
cated to a discussion about the benefits of the Animas-La Plata Project. In general 
council meetings, every adult member of the tribe is permitted to speak and discus- 
sion continues until consensus is reached. Questions and concerns about this project 
have gone unanswered! 

Development of the Alternative to the Animas La Plata Project. 

In December, 1996, SUGO held a meeting with members of the Southern Ute trib- 
al membership to discuss an alternative to the Animas-La Plata Project. It was at 
this time that the Ute Legacy Land and Water Fund concept was developed. Ute 
tribal members who had land assignments and allotments were asked, “What would 
you like to see result from this project?” Their responses were unanimous. Ute tribal 
members wanted to restore the integrity of the traditional Ute land base with the 
purchase of land and water rights on the reservation. 

The Ute Legacy Land and Water Fund was introduced at the February, 1997, 
Romer/Schoettler meeting in Towoac, Colorado, and has been incorporated into the 
Citizens Coalition alternative which is one of the two alternatives being analyzed 
by the Bureau of Reclamation. 

CONCLUSION 

It is with a heavy heart that the Southern Ute Grassroots Organization must de- 
clare its support for H.R. 745, a bill that would deauthorize the old project. This 
project was never clearly defined in terms of benefits to the Southern Ute Tribal 
members. It can never be constructed as originally planned under the 1986 Settle- 
ment Agreement. 

H.R. 746 directs the Secretary of Interior to negotiate an alternative that is con- 
sistent with all Federal laws. An alternative to ALP should provide the full amount 
of water allocated to the tribes in the 1986 Settlement Agreement. 

I am reminded of a scene that took place here is in Washington, D.C. on May 2, 
1948. The Federal Government forced a strong-arm settlement on the Mandan, 
Hidatsa, and Arikara Tribes to make way for the Garrison Dam on the Fort 
Berthold Indian Reservation, North Dakota. This picture illustrates the “heavy 
heart” of George Gillettee, Chairman of the Fort Berthold Indian Tribal Business 
Council, as he is forced to sign an agreement for the dam. This is not how Indian 
water projects should continue to develop. The Southern Ute tribal membership 
must have a voice in the decision making process of any Animas-La Plata Water 
Project. It can be done! 

Tuvus-Togoy-Ax! 
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The Legacy Fund vs. “ALP Lite” 
A Side By Side Comparison 
Southern Ute Grassroots Organization (SUGO) 



The Legacy Fund 

Cost 

$115 miUion. 

Water 

Benefits 

All water promised under the 

1986 Settlement Agreement - 
62,000 Acre Feet. 

Land 

Benefits 

The land acquired in cormection 
with water acquisitions will be a 
substantial bonus 

Jobs for Utes 

Possible reservoir expansions, 
any new small terminal 
reservoirs, conservation and 
dehvery system efficiency 
improvement projects can all be 
done by Ute companies. No 

MOU or Indian preference 
agreement is needed. The Tribes 
would have total discretion and 
control over projects and 
expenditures by the Fund. 

Water 

Delivery 

Wet water on the reservations, in 
places to be selected by the 

Tribes. Any storage rights 
and/or delivery systems 
associated with purchased rights 
will be immediately available for 
use by the Tribes. 

Storage 

Rights 

All storage rights connected to 
purchased water rights, plus new 
storage from existing reservoir 
expansions and any new small 
terminal reservoirs constructed. 

Revenue 

Opportunities 

The acquisition of senior water 
and storage rights, spread across 


ALP Lite 


$250 - 300 million. 


46% less than the Settlement 
Agreement promised - 33,050 
Acre Feet. 


It IS possible for the Tribes to 
construct portions of the project 
under P.L. 39-638, but it will 
require a Memorandum of 
Understanding with the federal 
government that protects other 
project participants. The federal 
government is still in charge. 


None to the Tribes - “ALP Lite” 
is a bucket of water in Ridges 
Basin, miles from the nearest 
reservation lands with no 
connecting delivery systems. 


260,000 Acre Feet total storage, 
57,100 Acre Feet of atmual 
depletions, but no means of 
getting water to the reservations. 

To date, project proponents have 
offered no information or even 












Revenue 


I the 7 rivers that cross Co. Ute 


Opportunities lands will estabhsh access to a 
continued- large and diverse base of 
potential customers for Ute 
water. Tribal profits are 
potentially greater because the 
underlying O&M costs for the 
water will be less. And, the 
Legacy Fund Concept makes the 
federal government a potential 
customer for stream flow water. 
Repayment None - the Tribes will own what 
Obligations they buy or build with money 
fi'om the Fund. 


Aimual Whatever O&M is associated 

O&M Costs with the water rights purchased 
and/or the storage facihties 
expanded (or constructed). 
Eliminates the need to pay for 
pumping the lion’s share of the 
two Tribes’ water uphill to 
Ridges Basin. 


Environment The Legacy Fund concept is 
Impacts centered around existing 

facilities and uses, and therefore 
will have far less impact. 


ideas about how they would 
apply “ALP Lite” water to 
produce revenues for the Tribes. 


Uncertain - exceptions must be 
obtained to at least the following 
laws: 

-The Water Supply Act of 1958, 

-The Leavitt Act, and 

-The Colorado River Storage Act 

of 1968. 

The annual 0& M cost for the 
old ALP Phase I was $16 Acre 
Feet for M&I water ($16 X 
33,050 = $528,800 per year). 
More information about this 
issue is needed. 


Less than the old ALP - how 
much less is not known and this 
is a problem. “ALP Lite” is a 
new project that requires new 
studies to ensure comphance 
with: 

-The National Environmental 
Pohcy Act 

-The Clean Water Act, and 
-The Endangered Species Act 
“ALP Lite” still floods Indian 
burial sites, critical wildlife 
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Environment 

Impacts 

continued 


Sovereignty Enhances Tribal Sovereignty - 
Issues once the Fund is established the 

Tribes tvill have sole discretion 
over its expenditure, within the 
purpose parameters for which the 
Fund was established. 


Tribal Land The Legacy Fund creates a one 
Consolida- time opportunity to get all the 
tion water that was promised and 

make giant gains towards 
consohdating and expanding Ute 
reservation lands at the same 

time 

Political -The cost is less than half of 
Issues “ALP Lite,” and it can be lunded 

with a single appropriation. 

-The Fund concept has negligible 
environmental impacts and will 
face minimal environmental 
challenges. 

-No existing federal laws must 
be changed. 

-The Fund takes advantage of 
free market principles instead of 
fighting them by trying to 
preserve outdated and 
controversial water subsidies. 
-The opponents that have been 
fighting ALP for years (quite 
successfully) will be supportive 
of the change. The Legacy Fund 
is the keystone of their preferred 
alternative to ALP & “ALP 
Lite.” 


habitat and impacts river flows. 


Remains a federal Project subject 
to: 

-Federal controls 
-Armual federal appropriations 
-The rights and interest of the 
remaining non-Indian project 

participants. 

There are no land acquisition 
opportunities associated with 
“ALP Lite.” 


-At least 3 federal Laws must be 
changed, and the 1986 
Settlement Agreement must be 
amended. 

-3 different federal 
environmental laws must be 
satisfied in the face of strong 
opposition & increasing federal 
budget pressures. 

-”ALP Lite” will require at least 
8 years of successful federal 
appropriation battles against 
significant opposition 
- “ALP Lite” still contains huge 
subsidies that will be 
troublesome to Congress. 

-”ALP Lite” will cost public 
power customers more than $200 
million plus interest. They will 
not be pleased. 
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Statement of Jim Isgar, Board Member, The Animas-La Plata Water 
Conservancy District 

My name is Jim Isgar. I am a member of the Board of Directors of the Animas- 
La Plata Water Conservancy District. I am here today to urge your support for H.R. 
3478, the Colorado Ute Settlement Act Amendments of 1998. 

My grandfather came to the San Juan Basin in Southwest Colorado in the early 
part of this century to homestead land which was opened for settlement by the 
United States government on what had been the Ute Indian Reservation. My grand- 
father was never able to succeed at farming because of a lack of water on his home- 
stead. As a result, my father and his brothers spent years working in the hard-rock 
mines in Silverton, Colorado, in order to make a living. It was always their dream, 
however, to return to farming. My father was eventually able to buy land on the 
La Plata River, the same land which I farm today. 

In any year, I and my neighbors may or may not make a crop, depending upon 
the water supply. That is one of the reasons why, for so many years, my father and 
I have joined with our Ute Indian neighbors to support construction of the Animas- 
La Plata Project. The farmers and ranchers of the La Plata River Basin waited pa- 
tiently for 30 years after the Animas-La Plata Project was initially authorized for 
construction. During this time, the farm and ranch community missed many oppor- 
tunities to investigate and construct other smaller water resource development stor- 
age projects which could have supplied us with critically needed irrigation water. 
Many of the farmers and ranchers in our area, determined to wait for the Animas- 
La Plata Project, also missed the opportunity to change their farming base of oper- 
ations from the La Plata River to the Dolores Project area and to purchase land at 
a reasonable price in that area. Twenty years ago, dry land in the Dolores Project 
area sold for $400 an acre. Today, that land is worth $1,500 an acre, as irrigated 
land receiving water from the Dolores Project. 

Unfortunately, the water from the Animas-La Plata Project which is needed to en- 
sure the health of our agricultural economy will not be provided by this legislation. 
The long delay and eventual elimination of irrigation facilities from this Project 
have combined to do a great disservice to the farmers and ranchers in the La Plata 
River valley. Nevertheless, I am here today representing the ranchers and farmers 
in our area to request that you pass this legislation and honor the Federal Govern- 
ment’s commitment to the two Colorado Ute Indian Tribes. 

To seek to bring proponents and opponents of the Project together, the Animas- 
La Plata Water Conservancy District participated in the process organized by Colo- 
rado Governor Roy Romer and Lt. Governor Gail Schoettler. As you know, the 
Animas-La Plata Project had been stalled for over ten years because of concerns 
about the Project’s environmental impacts and its costs. In the Romer/Schoettler 
Process, we spent 18 months exploring the issues and, after much soul searching 
and agonizing, developed what has been popularly referred to as “Animas-La Plata 
Lite,” a much smaller version of the Animas-La Plata Project. Animas-La Plata Lite 
not only greatly reduces the cost of the original Project, but also effectively elimi- 
nates all reasonable environmental concerns. 

At the conclusion of the Romer/Schoettler Process, the farmers and ranchers in 
Southwest Colorado were devastated. Our hope of additional irrigation water sup- 
plies was defeated, primarily because of the huge Project cost increases caused by 
many years of delay. Delay has been the strategy of the Project opponents, and they 
have been very successful. Two years ago, when the fiscal conservatives in the Con- 
gress joined with national environmental groups, it became apparent that if we were 
ever going to have a solution to the rightful reserved water rights claims of the two 
Colorado Ute Indian Tribes, something drastic had to happen with the Animas-La 
Plata Project. A/LP Lite is the result. 

The farmers and ranchers believe the environmental organizations have won. The 
Animas-La Plata Project of our dreams will not be a reality. Instead of Project de- 
pletions of 150,000 acre feet each year, A/LP Lite complies with the current man- 
date of the U.S. Fish and Wildlife Service’s Final Biological Opinion for the Project 
and will deplete no more than 57,100 acre feet annually. We agreed to this reduc- 
tion despite the fact that the State of Colorado is entitled to 150,000 acre feet of 
depletions under the Colorado River Compact and the Upper Colorado River Com- 
pact, as set aside for the San Juan Basin of Colorado ever since the 1956 Colorado 
River Storage Project Act. 

The negotiations to divide up the A/LP Lite water supply of 57,100 acre feet were 
difficult, in the extreme. You may well ask, after giving up their irrigation water, 
why are the farmers and ranchers still supporting A/LP Lite. The answer is, we get 
the right to continue to use, without fear of losing it to Tribal water claims, the 
water which my grandfather appropriated under Colorado state water law 95 years 
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ago. This is water which, if the Indians’ claims are not settled by A/LP Lite, will 
be taken away from the ranchers and farmers to satisfy the Tribes’ claims. Because 
settlement of the Indian claims is vital to all the ranchers and farmers, we urge 
you to move forward with this legislation. The Tribes have agreed to settle their re- 
served water rights claims despite the fact that the water to which they were enti- 
tled under the 1988 Settlement Agreement is cut by two-thirds under A/LP Lite. 

The ranchers and farmers also support A/LP Lite because of the water supply it 
will make available to the City of Durango, Colorado. We all recognize that Durango 
must have a firm water supply to provide for the needs of our neighbors in the city. 
The farmers and ranchers in Southwestern Colorado do not live in a vacuum. We 
have a proud record of cooperating with our “city” friends, as well our Indian 
friends. That record of cooperation has been the strength of the Animas-La Plata 
Project. 

We are here today to demonstrate our continued support and cooperation with our 
friends. We ask you, the members of this Committee and the Congress, to recognize 
the many sacrifices that have been made and the many compromises that have been 
struck by Indians and non-Indians alike. The belated opposition to A/LP Lite by the 
Clinton Administration should not deter you from doing what is right. It is right 
to pass this legislation, honor your commitment to our Native American friends, and 
make that most precious of all resources in the West, water, available for beneficial 
use. 


Statement of Orion Utton, President, Animas River Agricultural Water 
Users Association, San Juan County, New Mexico 

Mr. Chairman and Committee Members: 

I am Orion Utton, President of the Animas River Agricultural Water Users Asso- 
ciation of San Juan County, New Mexico. I feel honored and privileged to testify be- 
fore this Committee in support of H.R. 745 and in opposition to H.R. 3478. 

The members of the Animas River Agricultural Water Users Association are 
major stakeholders in this Animas-La Plata issue. The water that would be used 
in the Animas La Plata project is the same water that we now use to grow our 
crops. We are very concerned that the project will seriously threaten the water sup- 
ply that we depend on to grow alfalfa, corn, wheat, oats, apples and vegetables. 

The Bureau of Reclamation documents for the Animas La Plata project point to 
225 cubic feet per second (cfs) of water that would be allowed to bypass the pumps 
at Durango during the summer months. They state that this water would be for the 
ecology of the river, but we believe that this may be the only water that would be 
by-passed for agricultural users. Project supporters claim that senior water rights 
will be protected, but there is no Bureau of Reclamation documentation as to how 
senior water rights will be protected. 

I know the ditch system in San Juan County better than anyone. I served as a 
County Extension Agent for 20 years. While employed by the New Mexico State 
University Extension Service, I worked extensively on water and ditch system 
issues. I also have farmed all my life and own a 45 acre farm. 

Attached to my testimony is a document prepared by Dennis Cooper, a water en- 
gineer from Santa Fe. This document summarizes the adjudicated water rights on 
the Animas River. The point of the document is that these ditches have the legal 
right to divert a great deal more water than the 225 cfs described in the Bureau 
of Reclamation documents for the Animas La Plata project. That is not enough 
water to supply legal diversions for the Animas River irrigators. Every year would 
be a dry year for us. 

With ALP-Lite we simply do not know how much water we would get. There have 
been no studies, so nobody knows. But the real danger is that ALP-Lite does not 
deauthorize the full project. We believe that the scaled down version of the project 
is quite simply a ploy to get a foot in the door so that the full scale project could 
be built later. There is no other plausible explanation for the supporters wanting 
to build an almost full-sized dam and pumping plant. Our wet water would be 
turned into paper water, and you cannot farm with paper water. 

A few years ago, 62 percent of the population supported the Animas La Plata 
project. But now that we are beginning to realize what would happen to the Animas 
River if the project were built, only 34 percent are in favor. The Animas River agri- 
cultural water users do not want this project. 

Please oppose H.R. 3478 and support H.R. 745. This is the time to deauthorize 
the Animas La Plata project. Please do not make it easier to build. 

Thank you for the opportunity to testify. I invite you to ask questions about this 
issue. 
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Statement of Thomas E. Atcitty, President, the Navajo Nation 

My name is Thomas Atcitty. I am the President of the Navajo Nation, the largest 
federally recognized Indian tribe, located in the states of the Arizona, New Mexico, 
and Utah. By resolution of the Intergovernmental Relations Committee of the Nav- 
ajo Nation Council, I am authorized to appear before you today to express the sup- 
port of the Navajo Nation for H.R. 3478, the Colorado Ute Settlement Act Amend- 
ments of 1998, subject to certain conditions. These conditions will require three 
minor amendments as described herein. 

The Navajo Nation has historically been ambivalent about the Animas-La Plata 
Project. On one hand, the Project was designed to include a supply of municipal 
drinking water for Navajo communities in northwest New Mexico. On the other 
hand, because Navajo water rights in the San Juan River Basin have not been 
quantified, the Navajo Nation has been concerned that any new water development 
in the Basin may adversely affect our water rights or make future Navajo water 
development more difficult. We appreciate the difficulty that our sister Ute Tribes 
have experienced in getting a reliable supply of water to meet the needs of future 
generations of tribal members. Indeed, the Navajo Nation has experienced its own 
difficulties in water development in the Basin. 

The Navajo Nation historically confronted this dilemma by neither supporting nor 
opposing the Animas-La Project (the Project), while at the same time, offering sup- 
port for the rights secured by our sister Tribes under the Colorado Ute Indian 
Water Rights Settlement Act (the Act). H.R. 3478 is appealing because the smaller 
project would result in less water depletions than the fully developed Project while 
providing the Utes with the water necessary to settle their claims. Although the 
amount of water provided to the Navajo Nation would also be reduced, we are will- 
ing to accept such reductions provided H.R. 3478 is amended to authorize a pipeline 
for the delivery of Project water to the Navajo Nation. 

We also recognize that water development in the San Juan Basin is tied to the 
cooperative efforts of the tribes and the non-Indian water users to recover the en- 
dangered fish in the river. The depletions described in H.R. 3478 are consistent with 
that effort and will encourage the continued partnership between the tribes and the 
other water users. To ensure that the New Mexico beneficiaries of the Animas-La 
Plata Project continue in this partnership, our support for H.R. 3478 is also contin- 
gent on an amendment that would require any water developed under permit number 
2883, if such permit is transferred pursuant to section 6(b)(3) of the Act, to be subject 
to the same requirements under the Endangered Species Act that would have been 
applicable in the absence of such transfer. 

The Navajo Nation has asserted claims to water in the San Juan River Basin for 
the Navajo Indian Irrigation Project and for other purposes. The United States has 
not yet filed water rights claims on behalf of the Navajo Nation, nor has the United 
States pursued a negotiated settlement of these claims. As a result, the water rights 
claims of the Navajo Nation have not yet been fully adjudicated or quantified. This 
legislation is not intended to affect the Navajo claims, and our support for H.R. 3478 
is also contingent on an amendment that would expressly state that Navajo water 
rights are not affected by this legislation. 

Finally, I would like to inform you of the settlement negotiations that have com- 
menced between the Navajo Nation and the State of New Mexico to quantify Navajo 
water rights in the San Juan River Basin in New Mexico. We are hopeful that these 
negotiations will result in an agreement that will eventually be approved by Con- 
gress. In anticipation of our own settlement, we urge on behalf of our Colorado Ute 
neighbors, your favorable consideration of H.R. 3478, subject to the conditions I 
have described. 

We have worked, and will continue to work, with the Ute Tribes and with the 
other Project beneficiaries to draft amendments to the bill consistent with the prin- 
ciples I have described. The proposed amendments, which are acceptable to all 
Project beneficiaries, are attached. Thank you for tbis opportunity to express our 
support for this important bill. 

PROPOSED NEW MEXICO-NAVAJO NATION AMENDMENTS TO H.R. 3478 

The ALP proponents and the Navajo Nation request that the following amend- 
ments to H.R. 3478 be introduced and enacted. 

§3(c)(i) of H.R. 3478 is amended to read: 

(i) New Mexico and Navajo Nation Water Matters 

1. Assignment of Water Permit — Upon request of the State Engineer of the 
State of New Mexico, the Secretary shall, in a manner consistent with applica- 
ble State law, transfer, without consideration, to the New Mexico Animas-La 
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Plata Project beneficiaries or the New Mexico Interstate Stream Commission 
any portion of the Department of the Interior’s interest in New Mexico Engineer 
permit number 2883, dated May 1, 1956, in order to fulfill the New Mexico pur- 
poses of the Animas-La Plata Project, provided that this permit assignment 
shall not affect the application of the Endangered Species Act to the use of the 
water. 

2. Navajo Nation Municipal Pipeline — ^After the date of enactment of the Colo- 
rado Ute Settlement Act Amendments of 1998, the Secretary shall provide for 
the construction of a water line to augment the existing antiquated system to 
convey municipal water supplies of the Navajo Nation from Farmington, New 
Mexico, to the Navajo Indian Reservation at Shiprock, New Mexico. Prior to 
such construction, the Secretary shall initiate and complete appropriate envi- 
ronmental compliance with respect to the Navajo Nation municipal pipeline. 
Construction costs allocable to the Navajo Nation for the Navajo Nation munic- 
ipal pipeline shall be non-reimbursable. 

3. Protection of Navajo Water Claims — Nothing in this Act shall be construed 
in any way to quantify or otherwise adversely affect the water rights and the 
claims of entitlements to water of the Navajo Nation. 


Statement of Gale A. Norton, Attorney General, Colorado 

I am sorry that I am unable to be here in person to testify today, but I appreciate 
this opportunity to express my support for H.R. 3478 and my opposition to H.R. 745. 
It seems fitting that this Committee is considering these two bills at the same time. 
H.R. 745 was introduced last year largely because of concerns about the high cost 
of building the Animas-La Plata Project. The project proponents responded to those 
concerns. The result is H.R. 3478, which drastically reduces the size and cost of the 
project. 

I am particularly disappointed in the Administration’s failure to support H.R. 
3478. Interior and EPA both have studied the Animas-La Plata Project intensively 
and participated fully in the Romer-Schoettler process to evaluate alternatives. They 
say that the project proponents’ compromise isn’t good enough, but they have never 
said what they do want or offered an alternative. Perhaps most frustrating, they 
use the Tribes’ good faith compromises, such as agreeing to forego water delivery 
facilities, as an excuse to further delay meeting the Federal commitment to the 
Tribes. 

H.R. 3478 implements an agreement among the Southern Ute and Ute Mountain 
Ute Tribes, the Navajo Nation, and water users in Colorado and New Mexico to 
build a modified Animas-La Plata Project that will satisfy the Ute Tribes’ reserved 
water rights claims for about one-third the cost to Federal taxpayers of the original 
project. This legislation responds to previous fiscal and environmental criticisms of 
the original project, as reflected in H.R. 745; provides for state and local cost-shar- 
ing; and recognizes that the responsible Federal agencies have fully complied with 
the Endangered Species Act, the National Environmental Policy Act, and the Clean 
Water Act. Most importantly, however, H.R. 3478 is acceptable to the Ute Tribes 
as a final settlement of their legal claims to water from the Animas and La Plata 
Rivers. If H.R. 3478 is not enacted, the State of Colorado, the United States, the 
Ute Tribes, and southwest Colorado water users appear destined for years of expen- 
sive and acrimonious litigation. 

The Animas-La Plata Project’s primary purpose is to settle litigation by the 
United States asserting reserved water rights on behalf of the Southern Ute and 
Ute Mountain Ute Tribes. Over a decade ago, both the United States and the State 
of Colorado made a solemn commitment to the Tribes to build the project so that 
the Tribes would have water to meet their needs. The Tribes have rejected all pro- 
posals to give them money instead of water, and decades of studies have shown that 
this project is the only feasible way to provide that water. H.R. 3478 allocates to 
the tjte Tribes almost two-thirds of the depletions presently allowed by the U.S. 
Fish and Wildlife Service’s biological opinion for the project, issued under section 
7 of the Endangered Species Act. 

It is important to understand the history of the Federal and State of Colorado 
commitments to build Animas-La Plata. In 'Winters v. United States, 207 U.S. 564 
(1908), the U.S. Supreme Court held that when the United States enters into a trea- 
ty with an Indian tribe creating a reservation, it impliedly reserves sufficient water 
to irrigate the reservation lands. These reserved water rights have a priority date 
based on the date of the creation of the reservation, which makes them senior to 
non-Indian water rights appropriated after the reservation was created. Based on 
the Winters doctrine, in 1976, the United States Department of Justice filed re- 
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served water right claims in Colorado water courts on behalf of the Ute Tribes. The 
original Ute Reservation was established by treaty in 1868 (with some later addi- 
tions), making the claimed rights the most senior rights on the river.^ Thus, if suc- 
cessful, the Tribal claims would have preempted the vested water rights of non In- 
dian water users. In the more water-short river basins, such as the La Plata River 
basin, the claims had the potential to exceed the entire available water supply, 
thereby drying up family farms and ranches that have existed for generations and 
wreaking havoc on local economies. 

As the parties began preparing for trial, it became clear that there were many 
contested issues, including the priority dates of the claimed rights, the amounts of 
water to which the Tribes were entitled,® the purposes for which the water could 
be used, whether the water could be used off the reservations, and how and by 
whom the rights would be administered.^ Rather than pursuing lengthy, costly, and 
hostile litigation, all the parties sat down together and, after years of negotiation, 
entered into the Colorado Ute Indian Water Rights Final Settlement Agreement in 
1986. Two years later. Congress passed the Colorado Ute Indian Water Rights Set- 
tlement Act of 1988, Public Law 100-585, and President Reagan signed it, affirming 
the Federal commitment to build Animas-La Plata. In 1991, the Colorado water 
court entered consent decrees based on the Settlement Agreement and passage of 
the Settlement Act and necessary state legislation. However, compliance with envi- 
ronmental statutes and questions about the project’s cost delayed construction. 

Thus, ten years after passage of the Settlement Act, the IJnited States still has 
not kept its promise to build this project. 

In an effort to break the stalemate, project proponents entered into discussions 
with project opponents under the auspices of Colorado’s governor and lieutenant 
governor. After meeting many times and consulting with Federal agencies, each side 
put forward a proposal. The opponents’ proposal relied primarily on the payment of 
money, which was not acceptable to the Ute Tribes. The proponents, however, nego- 
tiated among themselves, with the Tribes and water users all making major conces- 
sions, to arrive at the proposal for a smaller, less expensive project that forms the 
basis for H.R. 3478. The project beneficiaries divided the 57,100 acre-feet of deple- 
tions allowed by the biological opinion, and allocated most of the project water to 
the Ute Tribes, with other water users in Colorado and New Mexico, including the 
Navajo Nation, receiving a smaller share. §3(a). Irrigated agriculture took the big- 
gest hit; about 48,000 acre-feet are allocated to Indian and non-Indian municipal 
and industrial uses, §3(a), while the Secretary is authorized to allocate an additional 
6,010 acre-feet for irrigation, §3(b). The Act does not include any facilities to deliver 
water to the La Plata basin, but non-Indian farmers and ranchers in that basin ben- 
efit from H.R. 3478 because it protects their existing water rights by finally remov- 
ing the threat that has hung over their heads all these years. §3(c). 

Some project opponents question the Ute Tribes’ decision to insist that the United 
States live up to its part of the bargain and build a real reservoir that holds real 
water rather than giving them money to buy water rights. These groups presume 
to tell the Tribes that they are making a bad deal because the modified project does 
not include water delivery facilities. Certainly the Tribes would prefer to have deliv- 
ery facilities included in the project, as they should be under the Settlement Agree- 
ment and 1988 Act, but they elected to sacrifice those facilities in order to secure 
water in storage that they can use on or off the reservations, consistent with the 
water marketing provisions of the Settlement Agreement and the 1988 Act, which 
remain unchanged. Project opponents fail to respect the Tribes’ long struggle to se- 
cure water for their future. Instead, they seek to penalize the Tribes for compro- 
mising, and to force them to take money in place of the water to which they are 
entitled. 


iThe Department of Justice originally filed the claims in Federal District Court in 1972. The 
United States Supreme Court ruled that, under the McCarran Amendment, 43 U.S.C. §666, the 
case should be heard in state court. Colorado River Water Conservation Diet. v. United States, 
424 U.S. 800 (1976). 

2 The United States actually claimed a priority date of time immemorial for the original res- 
ervation, but an 1868 priority would have the same practical effect. 

3 Indian reserved rights are generally quantified on the basis of “practicably irrigable acre- 
age.” Arizona v. California, 373 U.S. 546, 598-601 (1963). This number was very much in dis- 
pute. 

Some have suggested that these are simple issues and that the State and water users would, 
in fact, easily prevail in litigate. These critics of the settlement point to legal arguments that 
the State could and probably would make if forced to litigate. However, they fail to fully under- 
stand or appreciate the Tribes’ counter-arguments. 1 have reviewed the arguments on both sides 
and assure you that the battle would be hard-fought and the outcome far from certain. 
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Project opponents also argue that H.R. 3478 exempts the Animas-La Plata Project 
from environmental compliance. That is absolutely not true. Rather, the Act recog- 
nizes that there has already been full compliance with the Endangered Species Act, 
the National Environmental Policy Act, and the Clean Water Act. §3(c). Animas-La 
Plata may well be the most thoroughly studied, modified, and mitigated water 
project in history. In fact, the high pumping costs about which its opponents com- 
plain are the result of the original, environmentally sensitive siting decision to build 
the reservoir off-channel, rather than in the Animas Gorge. Federal agencies and 
environmental groups who will be satisfied with nothing less than complete aban- 
donment of the project seek to use environmental laws to literally study the project 
to death. H.R. 3478 simply says “enough is enough.” ^ 

Construction of the Animas-La Plata Project, as modified, remains essential to the 
settlement. Under the Settlement Agreement, if key portions of the project are not 
completed by January 1, 2000, the Ute Tribes have until January 1, 2005 to elect 
whether to go back to water court to pursue their original claims in the Animas and 
La Plata Rivers. If construction is well under way by then, I am confident that the 
Tribes will not pursue that option. However, unless Congress takes prompt and de- 
cisive action to end what has become an administrative nightmare and meet the 
Federal Government’s commitment to the Tribes, I fear they will look to the courts 
for relief. 

Reopening of the Ute Tribes’ claims would trigger litigation among the Tribes, the 
United States, the State of Colorado, and water right holders, as well as renewed 
uncertainty regarding the use and value of existing water rights. As discussed 
above, the Tribes’ reserved rights claims raise a number of complex legal and fac- 
tual issues and threaten the livelihoods of farmers and ranchers who rely on the 
already water-short La Plata River. Such litigation would involve virtually all water 
users in the Animas and La Plata basins, take many years of trial and appeals, cost 
millions of Federal, state, and local taxpayer dollars, and undo decades of coopera- 
tion between Indians and non-Indians in southwest Colorado. 

I do not exaggerate. The Big Horn River adjudication in Wyoming, which litigated 
the reserved right claims for the Wind River Indian Reservation, began in 1977 and 
was decided by the Wyoming Supreme Court for the first time in 1988. In re General 
Adjudication of All Rights to Use Water in the Big Horn River System, 753 P.2d 76 
(Wyo. 1988). The case then went to the U.S. Supreme Court. Wyoming v. United 
States, 492 U.S. 406 (1989). Since then, the case has been to the Wyoming Supreme 
Court four more times. In re General Adjudication of All Rights to Use Water in the 
Big Horn River System, 803 P.2d 61 (Wyo. 1990); 835 P.2d 273 (Wyo. 1992); Docket 
Nos. 93-48 & 93-49 (Oct. 26, 1993) (unreported order dismissing appeal); 899 P.2d 
848 (Wyo. 1995). Nor have the issues been finally resolved. There is presently a pro- 
ceeding underway to resolve disputes over quantification of private rights derived 
from tribal lands. All told, the State of Wyoming and the United States have spent 
tens of millions of dollars litigating the Wind River Reservation claims for more 
than twenty years, and the result is continuing conflict. 

While I obviously cannot discuss the State of Colorado’s possible defenses to the 
Tribes’ claims, or the likely outcome of the litigation (other than to say that the 
issues are complex and would be hard-fought), one thing is certain: there will be 
a big loser, whether it is the Tribes or the water users, and, ultimately, the entire 
region will suffer. H.R. 3478 is the right thing to do. The Act meets the United 
States’ trust obligations to the Ute Tribes and protects the existing property rights 
of all water users in the Animas and La Plata basins in Colorado in a way that 
is fiscally and environmentally responsible. I fully support it and urge you to do 
likewise. 


Statement of Charles Blassingame, Board Member, La Plata Conservancy 
District, La Plata, New Mexico 

Mr. Chairman and members of the Subcommittee, Thank you for the opportunity 
to support H.R. 3478, the Colorado Ute Settlement Act Amendments of 1998. I want 
to explain why this legislation in critical to me. It is critical even though the Re- 
vised Animas-La Plata Project outlined in the legislation significantly cuts the 
amount of depletions’s New Mexico Irrigators have counted on since 1968 from the 
authorized, full sized Animas-La Plata Project. 


5 Section 3(c) only applies to the facilities and depletions described in H.R. 3478. Should the 
Fish and Wildlife Service ever increase the ceiling on project depletions, any expansion would 
require additional environmental compliance. 
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The settlement of Ute Indian water claims provided by this legislation protects 
the water rights I currently own and use. Without the settlement of Indian water 
claims, those rights are in jeopardy. That is why we were willing to agree to the 
drastic reductions in water depletion’s and the total elimination of irrigation facili- 
ties proposed in this legislation. The New Mexico Irrigators anticipated about 15,000 
acre-feet per year of new water from the full Animas-La Plata Project, along with 
the delivery system to move the water from the Animas River to our La Plata River 
Valley. We intended to use this new water to allow us to grow more and higher 
value crops on our fertile land. 

Irrigators on the La Plata River know the importance of water. The majority of 
La Plata water flows are in April, May, and June. By the last of June we are cutting 
water according to Priority. Since 1922, New Mexico and Colorado Irrigators have 
shared La Plata water through the La Plata River Compact 37-63-101. The Compact 
provides for equitable distribution of the water of the La Plata River and to remove 
all causes of present and future controversy between the State of Colorado and New 
Mexico over La Plata river water. Failure to settle the Ute Indian water claims as 
proposed in H.R. 3478 puts this cooperation in jeopardy, as the Ute Tribes will be 
forced to re-assert their claims to all the water in the La Plata and Animas river. 

The La Plata Conservancy District has cooperated with the Ute Mountain Ute 
Tribe, Southern Ute Tribe, Navajo Nation, San Juan Water Commission, South- 
western Water Conservancy District and the Animas-La Plata Water Conservancy 
District to ap’ee to only 780 Acre-feet per year of depletions, or less than 10 percent 
of our promised water. I believe this spirit of cooperation is unusual in the unity 
all have expressed in coming to a workable alternative to the original ALP. 

As truck load after truck load of hay passes through La Plata from the Dolores 
River Project on the way to dairy farms in Southern New Mexico, Texas and Mexico, 
we can only dream of what we thought we were to receive in the Animas-La Plata 
Project in 1968. 

H.R. 3478 allows us to maintain our historic water rights. Please support H.R. 
3478, the Colorado Ute Settlement Act Amendments of 1998. 

Thank you. 


Statement of Richard K. (Mike) Griswold, Board Member, The Animas-La 
Plata Water Conservancy District 

My name is Mike Griswold. I have been a member of the Board of Directors of 
the Animas La Plata Water Conservancy District for four years. Before my retire- 
ment, I worked for the U.S. Forest Service, the National Park Service and Congres- 
sional staffs for over 30 years. 

The history of the Animas-La Plata Project is a history of compromise and co- 
operation. The non-Indian water users who were to receive irrigation water from the 
Project have compromised to the point that only critically needed municipal water 
supplies are left in the Project for the beneficial use of non-Indian water users in 
Southwestern Colorado. Because national environmental organizations have been 
successful in delaying the Project, the irrigation of new croplands, a long held dream 
of farmers and ranchers in Southwestern Colorado, has disappeared. National envi- 
ronmental organizations have gleefully destroyed the dream of new water storage 
so vitally needed in our area and offer instead the redistribution of an already short 
supply of water. 

I would now like to address, for the information of the Committee, a few of the 
many untruths that national environmental organizations continue to tell about the 
Project. 

1. National wildlife organizations state that A/LP Lite still harms the environ- 
ment and “. . . would adversely affect a gold medal trout fishery.” The trout fishery 
on the Animas River, a stocked fishery, received a gold medal designation because 
of the support of the Southwestern Water Conservation District. The District con- 
tracted for a fishery biologist to evaluate the designation. The biologist’s findings 
indicated that neither the water project nor designation would adversely impact the 
other. Therefore, the proponents of the Animas-La Plata Project favorably rec- 
ommended the gold medal designation. 

2. Environmentalists say “Animas-La Plata Lite would adversely affect an Olym- 
pic Whitewater training site.” The referenced whitewater park, however, lies entirely 
upstream from the passive intake for the pumping station of the Project. To our 
knowledge, there is no official “Olympic training site” on the entire Animas River. 

3. Environmentalists say A/LP Lite “would . . . adversely impact . . . endangered 
fish species.” The U.S. Fish and Wildlife Service’s Final Biological Opinion for the 
Animas-La Plata Project, which limits Project depletions to 57,1000 acre feet annu- 
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ally, states that the Project, with only that amount of depletions, would have no ad- 
verse impact upon the endangered fish. Furthermore, because of the Project, the 
San Juan River Recovery Implementation Program was established eight years ago 
and is actively attempting to recover the endangered fish. 

4. Environmentalists say the Project would “inundate Colorado’s Bodo Wildlife 
Area, wintering habitat for the state’s second largest elk herd.” In reality, the 
Project would inundate only a small fraction of the Bodo Wildlife Area, with mitiga- 
tion land to be purchased as part of the Project. The elk herd, which is not even 
the second largest band of elk in La Plata County, Colorado, much less in the state 
of Colorado, utilizes the Bodo area only during a short portion oftheir migration 
each year. 

5. Environmentalists completely misstate the alleged Bureau of Reclamation’s ad- 
mission that the Project would return “just 36 cents for each taxpayer dollar spent.” 
The environmentalists fail to mention that the Bureau of Reclamation, on the very 
same page of its Economic Analysis Summary, states that the benefit/cost ratio for 
the Project varies between a low of 36/dollar to a high of $1.41/dollar, depending 
upon the analysis process used and the rates of interest assumed in the evaluations. 
Furthermore, the economic analysis process used by the Bureau of Reclamation 
charged costs to the Project, including a reduction in revenues from power genera- 
tion at Glen Canyon Dam and salinity costs on the Colorado River, which have 
never before been charged to any Bureau of Reclamation project. 

6. The environmentalists say “the Citizen’s Coalition and the Southern Ute Grass- 
roots Organization have developed an alternative which would provide the full 
amount of water in the Settlement Agreement and allow the Tribes to develop it 
where it is needed.” This alternative, known as the SUGO Legacy Fund, was care- 
fully considered and vehemently rejected by the Tribal Councils of both the South- 
ern Ute Indian Tribe and the Ute Mountain Ute Tribe. The so-called Legacy Fund 
was rejected primarily because it would not provide the Tribes the full amount of 
stored municipal and industrial water in the Settlement Agreement. In fact, the 
Fund would not provide any stored water. It would provide the Tribes only with 
money to buy land and irrigation water from their neighbors and friends, which the 
Tribes would then be required to change to municipal and industrial use in pro- 
tracted litigation in Colorado State Water Court; Without a storage reservoir, the 
Legacy scheme is a redistribution of an existing water shortage. 

7. Finally, environmental organizations claim that this legislation exempts A/LP 
Lite from “. . . The Clean Water Act, The Endangered Species Act, and the National 
Environmental Policy Act.” The legislation, however, states only that the massive 
environmental documents already provided for the Animas-La Plata Project, at a 
cost of over $20 million, have satisfied the requirements of those Acts. The legisla- 
tion reads as follows: “the April 1996 Final Supplement to the Final Environmental 
Impact Statement-Animas-La Plata Project issued by the Department of the Interior 
and all documents incorporated therein and attachments thereto and the February 
19, 1996 Final Biolo^cal Opinion of the United States Fish and Wildlife Service- 
Animas-La Plata Project shall be considered to be adequate to satisfy any applica- 
tion under . . . the ESA, NEPA or Federal Water Pollution Control Act.” This is not 
a waiver. The Congress is only being asked to acknowledge that enough is enough — 
$20 million of environmental studies are adequate to construct this greatly reduced 
version of the authorized Project. 

These are only a few examples of the false statements the environmentalists are 
making in seeking to defeat H.R. 3478. H.R. 3478 exemplifies a spirit of cooperation 
and agreement between the Indian and non-Indians in this resolution of the re- 
served water rights claims of the two Colorado Ute Indian Tribes. It was agonizing 
for my farmer and rancher friends to give up their irrigation water in limiting the 
Project to depletions of 57,000. We are here, however, to ask you to support the ful- 
fillment of the government’s trust obligation to the Tribes and its obligations to the 
Tribes’ non-Indian friends and neighbors. 


Statement of Fred V. Kroeger, President, Southwestern Water 
Conservation District 

My name is Fred Kroeger. I am President of the Board of Directors of the South- 
western Water Conservation District of Colorado and a member of the Board of Di- 
rectors of the Animas-La Plata Water Conservancy District. I was a member of the 
Colorado Water Conservation Board for 21 years. I am submitting this written 
statement in support of passage of H.R. 3478. 

I regret that I am not able to personally attend the hearing today. My absence 
will break my record of appearances before Committees of the Congress in support 
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of the Animas-La Plata Project. I first appeared before the Committees which were 
considering the legislation which eventually became the Colorado River Basin 
Project Act of 1968. As you will recall, the Basin Project Act authorized for concur- 
rent construction the Central Arizona Project, together with five water resource de- 
velopment projects in Southwestern Colorado. That, of course, has not happened. 
While the Central Arizona Project has been completed, only two of the five Colorado 
projects have been constructed: the Dallas and the Dolores Projects. The only other 
project of the five that has received active consideration in the past 15 years is the 
Animas-La Plata Project. 

In the early 1970’s I first testified on behalf of construction funds for the Dallas 
and Dolores Projects and planning funds to complete the Animas-La Plata Projects 
Definite Plan Report and Environmental Impact Statement. Upon completion of 
those documents in 1980, I, as well as many of my constituents, were convinced that 
the Project would be under construction shortly thereafter. Unfortunately, contin- 
uous, detrimental delays have driven up the cost of the Project as first envisioned 
and proponents have been forced once again to accept a compromise which greatly 
reduces the benefits to our citizens. 

Despite this loss to farmers and ranchers, I am here today to urge your support 
for H.R. 3478, the Colorado Ute Settlement Act Amendments of 1998. This legisla- 
tion will settle the reserved water rights claims of the two Colorado Ute Indian 
Tribes in southwestern Colorado once and for all. The settlement legislation rep- 
resents the final compromise in our decades-long effort to resolve the Tribes’ claims 
by negotiation, instead of litigation. 

I am also here today to strongly oppose H.R. 475, legislation which has been intro- 
duced to deauthorize the Animas-La Plata Project. Passage of that legislation would 
be a breach of faith and a breach of trust not only to the two Colorado Ute Indian 
Tribes, but also to the non-Indian water users and municipalities of Southwestern 
Colorado and Northwestern New Mexico. H.R. 475 is an outrageous proposal. Pas- 
sage of that legislation would say “Congress does not care that Congress passed the 
Ute Water Rights Settlement Act in 1988, that the President of the United States 
signed the Act in 1988. We are going to turn our back on that legislation and de- 
mand everybody begin all over again.” “Blood, sweat and tears” have been put into 
the effort to settle the legitimate Indian reserved water right claims in South- 
western Colorado and at the same time provide a critically needed water supply for 
our area, water which we in the West must have if our part of the country is going 
to prosper in the future. Such a message from Congress would be a death knell for 
all other Indian water rights settlements now being negotiated. 

The history of the Animas-La Plata Project is a history of compromise. Together, 
the two Colorado Ute Tribes and non-Indian water users have strived to achieve a 
resolution of the Tribes’ reserved water rights claims in a positive manner for all 
in the community. The farmers and ranchers whom I represent here today have 
compromised more and given up more than any other group in their efforts to solve 
the Tribes’ claims. The cooperation between the two Indian tribes and the non-In- 
dian water users in the San Juan Basin for more than three decades speaks to the 
mutual respect of those friends and neighbors. 

Two outstanding examples of the spirit of cooperation to achieve a win-win situa- 
tion are the Animas-La Plata Project cost-sharing agreement of 1985 and the 1986 
tribal water rights settlement agreement. In the cost-sharing agreement, the State 
of Colorado and local water users committed more than $60 million toward the reso- 
lution of the Ute Indian water claims. The key ingredient of the 1986 Settlement 
Agreement is new water storage: the Ridges Basin Reservoir of the Animas-La Plata 
Project. If the Ute Indian Tribes were to receive the water to which they are legally 
entitled without the construction of new storage, non-Indian farmers who have been 
utilizing that water for more than 95 years would be deprived of their water supply 
and the non-Indian agricultural economy in southwestern Colorado and north- 
western New Mexico would be destroyed. The Tribes and their neighbors are solidly 
committed to a solution which does not rob Peter to pay Paul. H.R. 3478 is that 
solution despite the sacrifices it requires. 

Project supporters thought that with the passage of the 1988 Colorado Ute Indian 
Water Rights Settlement Act, Project construction would be forthcoming. However, 
ten years after passage of that landmark legislation, which was widely recognized 
as a model for the settlement of Indian water rights claims, the Project is still not 
under construction. Project opponents, without a personal stake in the settlement 
of the Tribes’ rights, have delayed the construction of the Animas-La Plata Project. 
Those delays drove up the cost of the original project to the point that the water 
users and the Tribes were required to make further compromises and sacrifices. 

We are before you now witb the results of those compromises and sacrifices, about 
which nobody is happy, but which everyone recognizes are necessary for securing 
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the new stored water so vital for all the water users in the San Juan Basin. Instead 
of a project to provide 150,000 acre-feet of water depletions in our area, we now 
have a project which complies with the Endangered Species Act and limits our de- 
pletions of water to 57,100 acre-feet of water per year. To divide that limited water 
supply among the beneficiaries of the Animas-La Plata Project was a difficult, heart- 
wrenching process. 

Under the compromise before you, the two Ute Indian Tribes will not receive all 
of the water they were promised in 1988, but the cost to the Tribes will be limited 
to the cost of Project operations and maintenance. The non-Indian farmers and 
ranchers will not receive the benefits they were first promised in 1956, subsequently 
in 1968, and again in 1988. The non-Indian farmers and ranchers have agreed to 
relinquish all of the irrigation water and facilities which for so many years were 
a central feature of the Animas-La Plata Project. While irrigation may not now be 
popular, it is vital. Nevertheless, the non-Indian ranchers and farmers recognized 
that under the current political atmosphere it would not be possible to proceed with 
the Animas-La Plata Project as approved in 1988. 

Then why do the non-Indian ranchers and farmers support the proposed legisla- 
tion? First and foremost, the two Colorado Ute Tribes have agreed that the modified 
Animas-La Plata Project will settle all of their reserved water rights claims in the 
San Juan Basin. This removes any remaining threat to the non-Indian water users 
in our area; i.e. the proposed legislation settles the Tribes’ claims in a way that 
avoids the Tribes taking any water away from their non-Indian friends and neigh- 
bors. Secondly, the legislation will provide a much needed domestic supply of water 
for the growing communities in Colorado, including the City of Durango, and com- 
munities in northwestern New Mexico. Finally, the legislation respects the Federal 
Government’s trust obligation to the Tribes. 

I anticipated that the opponents of the Animas-La Plata Project would throw up 
their hands and declare victory over the scaled-back Animas-La Plata Project. De- 
spite the major concessions agreed to by proponents of the Animas-La Plata Project, 
that is not the case. The opponents would have the Federal Government continue 
to conduct repetitious environmental studies, studies which have already conserv- 
atively cost tens of millions of dollars. The opponents, claiming to be friends of the 
Ute Indian Tribes, have threatened to litigate the Animas-La Plata Project for the 
next forty years. 

The proponents of the Animas-La Plata Project have worked long and hard to 
avoid the bitter and divisive court action that will result unless additional water 
storage is available for the Ute Indian tribes and our communities. The Project has 
undergone agonizing environmental examination and repeated consultations under 
the Endangered Species Act. Despite all the delays and modifications, the Project 
continues to have broad-based bipartisan support from local and state officials. Your 
passage of this legislation will enable us to proceed with construction of the Project 
and to finally settle the Indian water rights claims. Construction of the Project is 
the only fair and equitable way to settle the Tribes’ claims without ripping apart 
the cultural and economic fabric of our region. 


Statement oe Chairman Joseph A. Pakootas, Colville Business Council, 
Confederated Tribes of the Colville Indian Reservation 

The Colville Confederated Tribes would like to present the following testimony 
into the record before the House of Representatives on Bill H.R. 3987, the Deer and 
Elk Protection Act. 

The Colville Tribes are strongly opposed to H.R. 3987 which is a divisive piece 
of legislation and a blatant attempt to undermine tribal sovereignty. If passed, it 
would violate numerous laws, endanger the health of deer and elk, and undermine 
existing successful efforts by tribes and states to cooperatively solve resource and 
wildlife issues. 

Our testimony today centers around three main points. One, the Colville Tribes 
have a long-standing federally recognized right to hunt off of the Colville reserva- 
tion. Two, the language of this bill would abrogate this right to hunt off of the 
Colville reservation. The reasons why this right should not be abrogated are numer- 
ous and will be specifically detailed below. 

Three, the findings contained in the bill are false and inaccurate. 

Indian hunting rights, whether on or off reservation, have long been recognized 
as distinct tribal property rights stemming from the “reserved rights doctrine.” In 
the specific case of the Colville Tribes, the right to hunt off reservation centers 
around use of the North Half reservation territory and the express retention of the 
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right to hunt in the North Half contained in Article 6 (six) of the 1891 agreement 
between the Colville Tribes and the Federal Government. 

The original reservation of the Colville Tribes was significantly reduced through 
an agreement with the Federal Government in 1891. According to the terms of this 
agreement, the 1.5 million acre “North Half’ of the Colville Tribes’ reservation was 
granted to the Federal Government, consistent with certain limitations. Prominent 
among these was the explicit language in Article 6 (six) of the agreement that “the 
right to hunt and fish in common with all other persons on lands not allotted to 
said Indians shall not be taken away or in anywise abridged.” 

This agreement was approved by Congress through a series of statutes in 1892 
and 1906 through 1911. Additionally, the Colville Tribes’ off reservation hunting 
rights on the territory of the North Half were directly reaffirmed by the Supreme 
Court in the case of Antoine v. Washington. As stated by the Supreme Court, the 
Congressional ratification of the North Half agreement made its provisions the su- 
preme law of the land, and as such precluded the application of State game laws 
through the force of the supremacy clause of the United States Constitution. Thus, 
Congressional statutory authorization of the North Half agreement and its provision 
granting the Colvilles’ right to hunt off reservation in the North Half coupled with 
the subsequent Antoine decision establish an explicit off reservation hunting right 
for the Colville Tribes. 

Regardless of the source and extent of the tribal right to hunt off-reservation, any 
abridgement of this property right would constitute a “taking” under the Fifth 
Amendment of the Constitution. As the United States Supreme Court recognized in 
its 1968 decision in Menominee, the Congressional abrogation of a tribe’s right to 
hunt would give rise to a Fifth Amendment taking. 

In regards to the compensation needed to “take” the Colvilles’ right to hunt in the 
North Half, a cursory look at the details of the 1891 agreement point to a figure 
that would be staggering, even for the budget parameters of an entity as large as 
the Federal Government. According to the 1891 agreement, the Colville Tribes 
granted to the Federal Government 1.5 million acres for the mere price of one dollar 
per acre, coupled with the right to hunt and fish in the territory of the North Half, 
unabridged in any way, for perpetuity. Considering the loss of mere timber, mineral, 
and other resource extraction commodities, the price of one dollar per acre is ab- 
surdly inadequate. Add to this the loss of roughly fifty percent of the tribal reserva- 
tion land base, and the value of hunting and fishing in Colville tribal culture and 
it is quickly apparent that the greatest benefit of the 1891 agreement from the trib- 
al perspective was the retainment of the right to hunt and fish in the North Half. 
Thus, the amount of compensation needed to be appropriated from the Federal 
budget for the taking of the Colville Tribes’s off-reservation hunting right in the 
North Half, coupled with the necessary compensation for the taking of all other 
Washington tribes reserved right to hunt would dwarf any perceived benefit from 
H.R. 3987. 

That the language of H.R. 3987 would be an abridgement and complete taking 
of the Colvilles’ right to hunt off reservation cannot be denied. Under the language 
of the bill, Colville tribal members hunting rights would be qualified by the State 
of Washington by requiring Colville tribal members to comply without their consent 
with any State law governing non-Indian hunters, including such items as time of 
hunting season, bag limits, and licensing requirements. Previous “right to hunt” lan- 
guage reserving to Indians in an area ceded to the United States “the right of taking 
fish at all usual and accustomed places, in common with citizens of the Territory” 
and “[t]he right of taking fish, at all usual and accustomed grounds and stations, 
is further secured to said Indians, in common with all citizens of the Territory . . .” 
has been held by the Supreme Court to prohibit qualification by the State. In the 
specific case of the Colville Tribes and the right to hunt contained in the 1891 
agreement. Article 6 presents an even stronger case since Congress’ ratification of 
it included the flat prohibition that the right “shall not be taken away or in an3rwise 
abridged” (emphasis added). Thus, while holding no comment on the amount or type 
of qualification prohibited by other “right to hunt” language, the Colville “right to 
hunt” language contained in Article 6 clearly prohibits any State qualification. 

Viewed conversely, to hold as H.R. 3987 proposes that Indians who are bene- 
ficiaries of the reserved hunting rights of treaty and other Federal agreements are 
subject to the same regulations and prohibitions as the State may impose on non- 
Indians, is to hold that Congress and the Federal Government preserved nothing 
which the Indians would not have had without such legislation. Such a finding 
would not only defy any logical interpretation of a negotiated, bargained agreement 
between tribes and the Federal Government regarding the ceding of land, but would 
also violate long standing judicial holdings on the interpretation of treaties and Fed- 
eral-tribal agreements. Thus, the canons of treaty construction, coupled with the ju- 
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dicial recognition of the unqualified purity of the Colvilles’ right to hunt, dictate 
that H.R. 3987 be analyzed as an abrogation and taking of Colville tribal property 
rights. 

In addition to previous points, H.R. 3987 should be rejected due to the false and 
incorrect findings contained within the language of the bill. Any legislation, regard- 
less of subject matter or interest groups affected, that is based upon inaccuracies 
of this size and scope must be discarded as inherently flawed. A technical analysis 
of these findings is attached for your review. 

Technical Analysis of the Findings in H.R. 3987 The proposed legislation is inher- 
ently flawed because the findings upon which it is based are false and therefore in- 
correct. The first finding states that “dramatic economic changes have taken place 
in the State of Washington since Indian tribes signed treaties with the Federal Gov- 
ernment and, as a result of those changes, Indians and Indian tribes in the State 
of Washington no longer rely on hunting deer and elk for subsistence.” 

We agree that dramatic changes, economic and otherwise, have occurred in Wash- 
ington State since the mid-1800s. Indians in Washington are well aware of these 
changes. Prior to treaty signings, we lived our traditional ways on the lands and 
waters of our ancestors. By the turn of the century, we had all been put on reserva- 
tions. At present, we are striving to retain our cultural and spiritual identity while 
adapting to the complex backdrop of a modern world. 

These are indeed dramatic changes. 

We do not agree, however, that Indian people no longer rely on deer and elk for 
subsistence as a result of such changes. In fact, this statement could not be further 
from the truth. The referenced economic changes have not “floated all boats equally” 
and unemployment on the Colville Reservation remains exponentially higher than 
non-reservation communities. In addition, many Colville tribal members who are 
employed do not make incomes that permit good acquisition on a regular basis from 
a grocery store. The proposed legislation implies that all or most Indians now have 
the means to purchase all their food. This is simply not true. 

Diet supplementation with wild game is absolutely essential for many Colville 
families. Year in, year out, many of our people depend on deer and elk taken on 
the North Half. 

In addition to playing an essential role in providing general dietary sustenance, 
deer and elk are also traditional cultural and religious foods of the Colville Tribes. 
The use of deer and elk meat is absolutely essential to many religious ceremonies 
of the Colville Tribes, while body parts such as hides, antlers, bones, and hooves 
have important ceremonial uses also. Further, many religious ceremonies of the 
Colville Tribes require relatively immediate access to deer and elk meat and body 
parts. Any application of State hunting law which would infringe upon these reli- 
gious tenets of the Colville Tribes would be subject to First Amendment and Indian 
religious freedom protection. 

The second finding of the bill states that “the consistent enforcement of laws and 
regulations pertaining to hunting deer and elk throughout the State of Washington 
on all lands outside of Indian reservations is necessary for the conservation of deer 
and elk and to protect public safety.” This statement is true in principal but not 
in substance. It implies that State of Washington rules are the only ones that can 
be consistent. This is not true. Indian Tribes also believe in and practice “the con- 
sistent enforcement” of their laws. 

The second finding is also not substantiated by harvest statistics or other related 
facts. 

Human predation is typically the most significant direct form of mortality on 
ungulate populations, particularly in modern times. To combat this, conservation 
measures such as bag limits are often necessary to maintain herds. H.R. 3987 im- 
plies that tribal seasons are excessive and threaten herd sustainability statewide. 
Data clearly show, however, that the greatest pressure on Washington deer and elk 
populations is non-Indian harvest, not tribal harvest. In fact, the non-Indian, state 
harvest typically exceeds tribal harvest by several orders of magnitude. 

Estimates of statewide deer harvest from 1988-1995 provided by the Washington 
Department of Fish and Wildlife show that tribal harvest constituted a mere 3.5 
percent of the total combined tribal and non-tribal harvest. As examples, in 1995, 
Washington State non-Indian hunters took 37,765 deer while tribal hunters took 
1,740. Over the entire eight year period (1988-95), state hunters harvested 376,160 
deer and tribal hunters harvested 12,996. An identical situation exists with the 
statewide elk harvest. From 1988-1995, the tribal harvest made up 3.6 percent of 
the total combined harvest. In 1995, state hunters took 6,429 elk while tribal hunt- 
ers took 286. Over the eight year period, the state harvest was 66,793 animals and 
tribal harvest was 2,377. 
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Even if tribal deer and elk harvest have been underestimated, tribal harvest lev- 
els would have to increase two hundred percent to equate with a ten percent change 
in the state harvest. 

Clearly, tribal harvest constitutes a minuscule portion of the combined harvest. 
It also should he noted that in cases where the combined, localized tribal and non- 
tribal harvests were causes for concern, tribal and state managers have come to- 
gether and worked out solutions. 

For example, the Colville Tribes have voluntarily shortened our mule deer seasons 
on the North Half for the past two years in the interests of conservation. 

Additionally, none of the figures on state deer and elk harvest levels figures in- 
clude poaching losses. These poaching losses are significant in number and attrib- 
uted almost entirely, if not completely, to non-Indians. Washington State estimates 
that 2,000 elk are taken out of season every year, which represents approximately 
six to seven years of tribal harvest, based on the 1988-1995 average. 

In view of these facts, why is the consistent enforcement of state regulations nec- 
essary for the conservation of deer and elk? Under the “reasonable and necessary 
conservation” rule of earlier Federal court decisions, Indian hunting and fishing 
rights which normally may not be qualified by the states, may be regulated by the 
state in the interest of conservation. The State, however, must demonstrate that: 
(1) there is a compelling need in the interest of conservation; (2) state regulation 
is a reasonable and necessary conservation measure; and (3) its application to Indi- 
ans is necessary in the interest of conservation. This avenue for conservation is still 
left intact if H.R. 3987 is halted. The Colville Tribes propose that this avenue con- 
tinue to remain as the correct form for managing and conserving deer and elk with- 
in the borders of Washington State. 

H.R. 3987 also overlooks the fact that states work with tribes as sovereign co- 
managers of their wildlife resources. Through the co-managing process with the 
State of Washington, tribes set and regulate seasons for their members and monitor 
tribal harvests. In many cases in Washington, tribal season frameworks are for- 
warded to the Department of Fish and Wildlife for comment and harvest data is 
shared. The Colville Tribes are no exception and have a twenty year history of shar- 
ing harvest data and season information with the State. The Colvilles also have an 
agreement with the State of Washington wherein certain species of fish and game 
on the Reservation are available for non-tribal harvest in the interests of conserva- 
tion and recreational opportunity. This agreement also provides for joint law en- 
forcement and animal damage control in boundary areas. 

Overall, the Colville Tribes have a good working relationship with the Washington 
Department of Fish and Wildlife. The Tribe and the State are involved in several 
joint undertakings such as off reservation big game aerial surveys, research on the 
state threatened sharp-tailed grouse, peregrine falcon reintroduction, screening irri- 
gation intake pipes to protect anadromous fish, and a mule deer research study pro- 
posal. The Tribe has also funded off reservation big game winter feeding programs 
and a state fish hatchery in northeastern Washington. 

Another flaw in the findings of H.R. 3987 is that they assume that tribal season 
frameworks and bag limits are excessive and that tribal game management pro- 
grams are inferior to those of a state. These assumptions demonstrate the depth of 
misunderstanding and lack of accurate information in the minds of many non-Indi- 
ans regarding tribal hunting. To illuminate the fallacy of these assumptions, it 
should be known that tribes are comparatively small, homogenous, interrelated 
groups of people. As a result, tribal hunters tend to have similar goals and views 
on hunting and wildlife in general. Further, tribal managers are in direct contact 
with a significantly larger portion of their hunters than their state counterparts. 
Tribal managers are also in direct contact with policy makers (the tribal councils) 
at a level and frequency of access superior to that of their state counterparts. These 
facts provide tribes the opportunity to closely monitor harvest, to take action rap- 
idly, and in general to be adaptable and proactive at a rate that is not available 
to that of the State. 

As an example, in Washington State elk herds in the Blue Mountains used to 
have only three to four bulls per one hundred cows and few, if any, mature bulls. 
Such attributes in turn affected calf production, survival and recritment. These 
skewed demographics were found to be a result of years of heavy bull harvest under 
Washington State elk season frameworks rather than a result of tribal hunting. 

This Bill also does not mention, let alone address, other issues affecting deer and 
elk in Washington, particularly loss and conversion of habitat. These conditions are 
caused by over exploitation of forest products, improper grazing practices, urban and 
industrial development, and the overall crush of a growing human population and 
the demands put on the land as a result. 
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The American West is experiencing unprecedented population growth as people 
depart other areas to settle in this region. Not only is the West the fastest growing 
region in America, it rivals the growth rate of Africa and exceeds that of Mexico. 
Washington is no exception to this trend and is growing by 100,000 people a year. 
This State was once defined by low population densities living on rural lands held 
in large contiguous ownership patterns. Now many areas are seeing sharp increases 
in housing densities, human densities, roads, shopping malls, et cetera. This trans- 
lates into less habitat for many forms of wildlife and more pressure on hunted spe- 
cies. This is particularly true in Washington which is the smallest western state 
with the second highest human population and the lowest percentage of public land. 

Are not the wildlife resources of Washington, and the nation, better served 
through the cooperative efforts of tribal and non-tribal management entities to joint- 
ly address and solve resources problems? Would not the time and money spent in 
countering the divisive efforts of a few be better spent on protecting and improving 
critical habitat? Wouldn’t it be better to bring people together to find solutions than 
to drive wedges between them while problems continue to multiply virtually un- 
checked? Our answer is an emphatic, resounding YES! We believe this is the best 
way to meet the resource challenges facing all Americans and we will continue to 
choose the path of cooperation and objectivity for the sake of our resources and that 
of future generations. 

For the forgoing reasons, we urge you to oppose this bill. 
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Eluid Martinez 

Commissioner* Bureau of Reclamation 
Department of the Interior 

Statement on H.R. 745, An Act to Deauthorize the Animas La Plata Project , 
and H.R. 3478, Colorado Ute Settlement Act Amendments of 1998 
before the 

U.S. House of Representatives, Committee on Resources, 

Water and Power Resources Subcommittee 
July 28, 1998 


Thank you for the invitation to testify on H.R. 745, An Act to Deauthorize the Animas La Plata 
Project , and H R. 3478, Colorado Ute Settlement Act Amendments of 1998. I appreciate the 
opportunity to present the Administration's views on these measures. 

Mr, Chairman, the Administration fully supports providing wet water to the Colorado Ute Indian 
Tribes as a part of the final settlement of their watw rights. However, the Administration does 
not support the approach included in the two measures before the Subcommittee today. 

H.R. 745 would deauthorize the Animas-La Plata Project, Colorado and New Mexico (a 
participating project under the Act of April 11, 1956(70 Stat.105; 43 U.S.C. 620; commonly 
referred to as the "Colorado River Storage Project Act"), and the Colorado River Basin Project 
Act (82 Stal. 885; 43 1501 et seq.)). And if enacted, it would direct the Secretary of the Interior 
to promptly seek to enter into negotiations with the Ute Mountain Ute Indian Tribe and the 
Southern Ute Indian Tribe to satisfy, in a manner consistent with all Federal laws, the water 
rights interests of those tribes that were intended to be satisfied with water supplied from the 
Animas-La Plata Project. 

H.R. 3478 would amend the Colorado Ute Indian Water Rights Settlement Act of 1988 (Public 
Law 100-585). If enacted, this bill would direct the Secretary of the Interior to provide for the 
construction of three facilities or features as components of a modified Animas-La Plata Project 
(Public Law 90-537), including a 260,000 acre-feet Ridges Basin Reservoir, a Durango pumping 
plant, and a Ridges Basin inlet conduit. It would direct the Secretary to allocate through the use 
of these facilities an average annual depletion of water for municipal and industrial uses (M&I) 
of 48,390 acre-feet for the Southern Ute Indian Tribe, Ute Mountain Ute Tribe, Navajo Nation, 
San Juan Water Commission and Animas-La Plata Water Conservancy District; to make 
available at the request of the Animas-La Plata Water Conservancy District of Colorado or the La 
Plata Conservancy District of New Mexico an annual average depletion of 6,010 acre-feet of 
water for agricultural irrigation; and, to transfer, upem the request of the State Engineer of the 
State of New Mexico, all of the interests of the Department of the Interior under a New Mexico 
State Engineer permit that were reserved to fulfill the purposes of the original Animas-La Plata 
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Project. The measure would make nonreimbursable all construction costs for the three facilities 
identified in H.R, 3478 and allocable to the Navajo Nation and to each Tribe’s municipal and 
industrial water allocation It would limit the capital payment obligations of the San Juan Water 
Commission. Animas- La Plata Water Conservancy District, and the Stale of Colorado for the 
nontribal municipal and industrial water supplies attributable to its three constructed features to 
S29 million. It acknowledges that the uncommitted portion of the State’s cost sharing 
obligations provided in the Animas-La Plata Cost Sharing Agreement, dated June 30, 1986, shall 
remain available to assist in the funding of other facilities and features of the original Animas-La 
Plata Project. The measure would require the Secretary to pay the annual operation, maintenance 
and replacement costs allocable to the Tribes’ municipal and industrial water allocations from the 
.Animas-La Plata Project or the Dolores Project until that water is first used by the Tribe or is 
used pursuant to a water use contract with the Tribe. H.R. 3478 includes a Congressional finding 
that applicable environmental laws are satisfied with respect to any review of the impacts of such 
construction on environmental and cultural resources for its three features without additional 
action, review, analysis or public comment on the modified Animas-La Plata Project. If enacted 
and implemented, H R. 3478 would provide the final elements of a Water Rights Settlement 
Agreement for the Colorado Ute Indian Tribes (Tribes). Both Ute Tribes have stated that this 
arrangement would constitute an acceptable solution to them, at least in the near term. 

Background 

The Animas-La Plata Project, located in La Plata and Montezuma Counties in southwestern 
Colorado and in San Juan County in northwestern New Mexico, was described in a 1979 Bureau 
of Reclamation (Reclamation) Definite Plan Report, in a 1980 Final Environmental Statement, in 
a 1992 Draft Supplement to the Final Environmental Statement, and in a 1996 Final Supplement 
to Final Environmental Statement on the Project. This original Project would divert flows of the 
Animas, La Plata, and San Juan Rivers (by exchange) for irrigation, M&l uses. It would also 
provide for fish and wildlife mitigation measures, recreation facilities, and a cultural resources 
program. 

The Project was authorized by the Colorado River Basin Project Act of September 30, 1968 
(Public Law 90-537), as a participating project under the Colorado River Storage Project Act of 
April 1 1, 1956 (Public Law 84-485). That authorization was based on the feasibility report of the 
Secretary of the Interior transmitted to the U.S. Congress on May 4, 1966. 

In 1988, Congress passed the Colorado Ute Indian Water Rights Settlement Act of 1988 (Public 
Law 100-585) supplementing the authorization of the Animas-La Plata Project and adopting 
language to implement the 1986 Colorado Ute Indian Water Rights Final Settlement Agreement. 
The Southern Ute Indian and the Ute Mountain Ute Tribes, headquartered in Ignacio and 
Towaoc, Colorado, respectively, have reservation lands within the Animas and La Plata Rivers 
drainages, as well as in drainage basins of other streams tributary to the San Juan River. The 
Colorado Ute Indian reservations were created in 1868, resulting in the Tribes having potential 
priority dates for their water rights that precede the priority dates for most, if not all, of the non- 
Indian water rights. 
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For years, the Tribes pursued an equitable settlement of their water rights claims in these river 
drainages. In the early 1 980's. discussions were initiated to achieve a negotiated settlement of 
the claims. After negotiations, the Tribes and other parties signed the Final Settlement 
.\greemeni on December 10. 1986. Specific legislation to implement the Settlement Agreement 
\\ as enacted by the U.S. Congress on November 3, 1988. The Settlement Agreement provided 
the Southern Ute and Lite Mountain Ute Tribes with development funds in the amount of $20 
million and S40.5 million, respectively. 

The Federal government and the Stale of Colorado have fully funded these development funds. 
The Ute Mountain Utes used some of this money to construct a pipeline to supply up to one 
thousand acre-feet of potable water per year to Tow«>c. In addition, Reclamation funded the 
construction of a S 128 million project consisting of Calais, laterals, and drains to deliver water 
from the Dolores Project to the Ute Mountain Ute reservation and has made 25 thousand acre- 
feet of irrigation water available to the Tribe annually through these worsts. In addition, a 
pipeline was built to deliver treated drinking water to the Ute Mountain Ute Reservation. 

Finally, the Agreement also settled the Tribes’ water rights claims in a number of streams that 
are secure whether or not the Animas-La Plata Project goes forward. The Environmental 
Protection Agency is not aware of any public health threats related to the drinking water supplies 
of the Ute Mountain Ute or Southern Ute Tribes. The Environmental Protection Agency (EPA) 
has assisted many Tribes in the past with assuring safe drinking water, and stands ready to act 
wherever such issues arise. 

The 1986 Settlement makes construction of the Animas-La Plata Project dependent upon 
compliance with other applicable laws, including the National Environmental Policy Act and the 
Reclamation statutes. The Agreement did not guarantee that the Federal government wdlild be 
able to construct this project for the Tribes. Even though Congress has passed two statutes 
concerning its construction and has funded both studies and land acquisition, the project has not 
been built because of a variety of environmental, cultural resource, financial, economic, and legal 
concerns. These include disputes regarding the status of repayment and cost-sharing agreements 
executed in the late 1980s, and concerns regarding compliance with the Slate of New Mexico’s 
water quality standards and the adequacy of environmental documentation. 

In 1996, in an attempt to resolve the continuing disputes surrounding the original project, 
Colorado Governor Roy Romcr and Lt. Governor Gail Schocttlcr convened the project 
supporters and opponents in a process intended to seek resolution of the controversy involved in 
the original Animas-La PlaU Project and to attempt to gain consensus on an alternative to the 
original Animas-La Plata Project. The Department of the Interior and EPA participated in the 
Romer/Schocttlcr Process providing technical advice and assistance to the parties, but not as an 
advocate for any specific alternatives to the original Animas-La Plata Project. Although the 
Romcr/Schocttler Process did not achieve consensus, the process produced two major 
alternatives. H.R. 3478 is based upon one of those alternatives. 

The other alternative developed during the Romer/Schocttler Process proposes to provide wet 
water to the Tribes through the purchase of irrigated lands and other associated water rights near 
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the existing Lice Reserv ations in southern Colorado and would use or purchase water from 
existing projects or from expanded proj«:ts aiKl deUvery systems for the puipose of providing 
Indian-only water. This alternative is not contained in H.R. 3478. In fact, the Tribes have stated 
that they would not accept this alternative in settlement of their water rights claims. 

The Administration fully supports providing w« water to the Tribes in exchange for a final 
settlement of their water rights claims. The Administration acknowledges the Tribes’ significant 
efforts in the Romer’Schoettler Process that reflected a willingness to reexamine basic premises 
o f the 1 986 Settlement and an openness to reviewing and revisiting the available scientific and 
env ironmental information. While the Administration cMinol support H.R. 3478, it is committed 
CO a continuing dialogue with the Tribes and others in pursuit of an ^propriate means to obtain a 
just and final settlement for the Tribes. 

On July 20. 1 998, Secretary Babbitt wrote to the Tribes to assure them where the Administration 
stands with respect to water rights for the Southern Ule Indian Tribe and Ute Mountain Ute 
Tribe. His letter slated th^ “We fully support providing wet water - water beneficially usable 
by the Tribes — to the Colorado Ule Indian Tribes as part of the fmalsettlement of your claims. 
We also need to consider how the possible solutions would affect the municipal and industrial 
water supplies of the region’s communities and protect the area's natural resources." 

"While the Administration supports providing wet water for the Colorado Ute Indian Tribes and 
obtaining a final settlement of the water ri^ts claims of the Tribes, the Administration does not 
support the [Colorado Ute Settlement Act Amendments of 1998] as introduced... The qu^tion 
now is where do we go from here. The Administration tniiy understands and respects the 
significance of your efforts and those of the Governor and Lt. Governor in the Romer/Schoeitler 
Process. These efforts have greatly focused the issues. The Administration is prepared to enter 
into a good faith dialogue with the Tribes to identify the best mutually acceptable means to 
enable the Tribes to obtain wet water for the presort and future.” 

To facilitate this dialogue, the Administration has named David Hayes, Counselor to the 
Secretary and Chairman of the Department of Interior’s Working Group on Indian Water Rights, 
as the leader of this effort. He has contacted the Tribes to establish a meeting date at a location 
agreeable to them. It is our hope that the Tribes will agree to work with us in earnest to remove 
our differences and produce a consensus settlement ^roach that we can jointly present to the 
Congress for approval. 

Thp .Ktatus gfAnimas-iji Plata Prt^ect Feotures 

H.R. 745 does not provide for an alternative to the original Animas-La Plata Project. Instead, it 
would deauthorizc the entire Animas-ta Plata Project and direct the Secretary to resume 
negotiations directly with the Tribes. While the Administration agrees that there is limited 
support for the original Animas-La Plata Project, we arc not prepared to recommend complete 
deauthorization. Instead, the Administration believes that it is important to focus on the priority 
of delivering wet water to the Tribes and address the deauthorization issue with d» Tribes and 
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olher affected parties. 

By contrast \\ iih the other measure, H.R. 3478 makes no effort to reconcile the original Animas 
La Plata Project with the modified Project and the features it directs the Secretary to construct. 

H R. 3478 does not amend the Colorado River Basin Project Act of September 30, 1968 (Public 
Law 90-537) or reconcile the proposed construction of the three facilities identified in H.R. 3478. 
Instead, it appears that H R. 3478 would divide the original Animas-La Plata Project into a 
different phasing than proposed in the preferred alternative in the 1996 FSFES. If this is true, 
H.R. 3478 would enable the original project to be built at some point in the future when and if 
additional water were to become available from the San Juan River Basin. As a result, this 
modified Animas-La Plata Project raises renewed concerns over the same unanswered 
environmental, fiscal, financial, economic and legal issues that have kept the project from 
coming to fruition for a decade. Such an outcome would be likely to produce additional delays 
and cannot be supported. 

The modified Animas La Plata Project as outlined by H.R. 3478 presents one vital practical 
question: How is the Secretary of the Interior expected to deliver water to the Tribes for M&I 
purposes with construction of only these three facilities and with no pipelines or other 
conveyance facilities to deliver water? He cannot. 

On July 1 7, 1998. 1 wrote a letter to Senator Campbell of Colorado following up on his June 24, 

1 998 legislative hearing on the Senate version of the Colorado Ute Settlement Act Amendments 
of 1998 stating the Administration "believes ftill consideration should be given to all alternatives, 
including appropriately sized storage, that might satisfy the Tribes’ water rights. In undertaking 
that consideration, however, the full impact disclosure, alternatives analysis, and public 
involvement tenets of the National Environmental Policy Act (NEPA) should not be 
circumvented, nor should NEPA’s procedural requirements be segmented.” 

Adequacy of Existing Studies to Support a Madefied Animas-La Plata Project 

The original Animas-La Plata Project’s major features include two ofT-stream dams and 
reservoirs (Ridges Basin and Southern Ute Dams and Reservoirs); two major pumping plants 
(Durango and Ridges Basin Pumping Plants); three major water conveyance systems (Dry Side 
and Southern Ute Inlet Canals and Ridges Basin Inlet (Conduit); and two diversion dams on the 
La Plata River (La Plata and Southern Ute Diversion Dams). It was described in a 1979 Definite 
Plan Report, in the 1980 Final Environmental Statement (INT FES 80-18) (1980 FES), and in the 
1996 Final Supplement to the Final Environmental Statement (FSFES). 

In April 1996, Reclamation published its FSFES on the Project. The purpose of the FSFES was 
to provide additional information concerning environmental effects initially described in the 
1980 FES. It offered new information relevant to environmental concerns and having a bearing 
on the proposed action or its impacts. The FSFES also incorporated revisions as a result of 
public input since publication of the Drafr Supplement Final Environmental Statement published 
in 1992. Additional information describes changes in the Project's environmental effects since 
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1980 as a result of design refinements, new information, Indian water rights settlement, and 
additional compliance requirements. Reclamation undertook the FSFES to analyze new 
information and to determine if refined, additional, or new environmental mitigation measures 
are needed if the Project as proposed were constructed. The document also is intended to provide 
information for compliance with Project land certification requir^nents, the Cleai Water Act 
(CVV.^), and Reclamation’s Indian Trust Assets (IT As) policies and procedures. 

The FSFES contains a preferred alternative for the original Animas-La Plata Project that would 
store water pumped from the Animas River into Ridges Basin Reservoir and would store water 
diverted from the La Plata and Animas Rivers in Southern Ute Rc^rvoir. 

The total water supply developed by the Project would average 191,230 acre-feet annually for 
agricultural irrigation and M&I uses. About U 1,130 acre-fcctofProject water would be 
delivered to 1 7,590 acres of non-Indian land currently being irrigated and 48,3 10 ^res of Indian 
and non-Indian land not presently being irrigated. An annual M&I supply of 40,000 acre-feet 
would be available to non-Indian communities in Colorado and New Mexico. An aimual aipply 
of 40.100 acre-fcct of M&I water would be provided to the Soudiem Ute Indian Tribe, Ute 
Mountain Ute Tribe, and Navajo Nation, 

Reclamation participated in surveys of endangered fish in the San Juan River fix)m 1987 to 1989. 
In February 1990, Reclamation reinitiated formal consultation with the U.S. Fish and Wildlife 
Service (Service) under Section 7 of the Endangered Species Act (ESA) based upon new 
information about Colorado squawfish. The Service then issued a drafi Biological Qptinion that 
stated the Project is likely to jeopardize the continued existence of Colorado squawfish and that 
no reasonable and prudent altOTtatives (RPAs) wwe identified to offset jeopardy to the 
endangered fish. From June 1990 through March 1991, Reclamation consulted with Federal, 
Slate, Tribal, and private experts and agencies to develop an RPA that would offset jeopardy to 
the eixiangered fish and allow construction of the Proj«:t to begin. 

The Biological Opinion issued by the Service on October 25, 1991, contained an RPA which 
would allow construction of several Project features (including Durango Pumping Plant, Ridges 
Basin Inlet Conduit, Ridges Basin Dam and Reservoir, and other features) and initial annual 
water depletions for the Project of 57.100 acre-feet. At the same time, an approximately 7-year 
research sbuiy of endanger^ fish in the San Juan River (7-year research study) would be 
conducted, and Navajo Dam would be operated to replicate the natural hydrograph of the San 
Juan Rtver and provide flows needed for the research period. Subsequently, consultation was 
reinitiated to address such new information as designation of critical habitat for endangered fish 
and listing of the Southwestern Willow Flycatcher. That consultation concluded with a final 
Biological Opinion and an RPA on the endangered fish fixrni the Service dated February 1996, 
allowing an initial average water depletion of 57,100 acre-feet. Other requirement of 
this RPA are generally similar to those of the previous RPA. The seven-year research studies 
have been completed and provide new infonnatirm about the needs of the endangered fishes and 
critical habitat in the San Juan River. This information, along with new hydrology information 
on the San Juan River and updated information on the water needs of the Navajo Nation, should 
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be evaluated by the Serv ice to determine if additional measures are necessary to avoid jeopardy 
to endangered fishes in the San Juan River, while ^ommodating additional depiction needed 
for water projects. 

As it did with respect to the original Animas-La Plata Project in September 1979, Reclamation 
typically provides Congress with a definite plan report (planning report) prior to a project 
.'■eceiving Congressional authorization to initiate ctmstruction. Among other things, a planning 
rejKiit must docum«it economic feasibility and financial viability. The September 1979 report 
has not been updated to address a modified Project as set forth in H.R. 3478 or possible 
alternatives. 

As noted above, the modified Project proposed in H.R. 3478 is scaled down from the original 
.Animas-La Plata Project and differs in a number of other respects. There are changes in the 
vv ater allocation among users, differences in the amount and timing of diversions from the 
•Animas River, different return flow assumptions with respect to the Ute Indian water, among 
other changes. It is important to assess adequately the feasibility, financial res|H>nsibiiities, 
benefits and costs and environmental impacts of any changes. We believe that it is important to 
discuss with the Tribes, the signatories of the Settlement Agreement, Congress and the public at 
large a range of alternatives means to deliver water to the Tribes, including alt^iative dam sizes 
and locations, pumping capacities, and varimis configurations as well as non-structural 
alternatives and other tools that may be available to meet the Tribes’ needs, so that potential 
ir^e-offs and opportunities can be understood by all. 

Circumvention qf EnviroHmental Lawi 

The Administration believes that as written Section 3(c) of H.R. 3478 would circumvent critical 
envirorunental laws, including the Endangered Species Act, Clean Water Act, and National 
Environmental Policy Act. The Administration cannot support any Congressional finding that 
applicable environmental laws have been satisfied with respect to environmental and cultural 
resources for the three features of a modified Animas-La Plata Project described in H.R. 3478. 
Any waiver of these laws for a modified Animas-La Plata Project would be unwise. In the end, 
the Congress, the public, the Tribes and the Nation will be better served by compliance with the 
applicable environmental laws. 

Reclamation anticipates that focused and further analysis under the National Environmental 
Policy Act would be necessary because there is still a need to analyze alternatives and the 
modified Animas-La Plata Project that may be authorized in H.R. 3478 is different than that 
configured in the 1996 Final Supplement to the Final Environmental Statement. In addition, 
further Endangered Specie Act consuitarion would be needed to consider the results of the 
seven-year studies that have been completed recently and the effects to nver hydrology resulting 
from a modified project and the competing interests df water projects needed for the Navajo 
Nation. Reclamation and the U.S. Fish and Wildlife Service arc prepared to move expeditiously 
on this analysis and to complete any additional studies through Indian Self Dct«mmation Act 
agreements with the Ute Tribes. 
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Cost Sharing and Cost tnd^iHg 

H R. 3478 would exempi the modified Animas-La Plata Project from the basic requirements of 
Reclamation laws that are designed to ensure economic feasibility and appropriate financing of 
Reclamation water projects. The Administration cannot support waiver of these requirements. 

On August 15, 1985. the U.S. Congress in Public Law 99-88 appropriated SI million for design 
and construction of the original Animas-La Plata Project. The use of those funds was contingent 
upon the completion by June 30, 1986, of a binding, Federal/non-Federal cost-sharing agreement 
satisfactory to the Secretary of the Interior. Consequently, in late 1985, the Project proponents 
and the Slates of Colorado and New Mexico entered into negotiations for a cost sharing 
agreement. The Federal and non-Federal entities signed the Cost Sharing Agreement on June 30, 
1 986. and the Settlement Agreement on December 10, 1986. A principal element of the Cost 
Sharing Agreement and the Indian water rights settlement agreement was dividing construction 
of the Project into two phases. Phases I and II, and associated cost-sharing obligations. The cost 
of constructing Phase I would be shared by Federal and non-Federal Project participants. 
Subsequently. Phase 1 was divided into Stage A and Stage B to accommodate the existing 
depletion limit of 57,100 acre-feet arising from widangered species concerns, while allowing for 
the possibility of additional water availability pending the outcome of the 7-year research study 
on endangered fish. Phase I, Stage A of the original Animas-La Plata Project was designed to 
have independent utility even if Phase B is never completed. It is not clear that the three 
facilities in H.R. 3478 would have any independent utility even if the balance of the original 
Animas-La Plata Project is never completed. Construction of Phase II would be the responsibility 
of non-Federal Project participants. In addition, the Settlement Act provided for the 
establishment of a Tribal Development Fund and other project arrangements. It also specifies 
that the Tribes, under provisions of Federal law, can lease or temporarily dispose of water to the 
extent permitted by State and Federal laws, interstate compacts, and international treaties. 

Section 3(a)(3) of H R. 3478 would limit the capital payment obligations for the San Juan Water 
Commission, Animas-La Plata Water Conservancy District and the State of Colorado for the 
nontribal municipal and industrial water supplies attribut^le to the three features included in the 
modified Project to $29 million. Section 4 (b) acknowledges that the uncommitted portion of the 
State of Colorado’s cost sharing obligations provided in the Cost Sharing Agreement shall 
remain available to assist in the funding of other facilities and features of the original Animas-La 
Plata Project. 

The proposed cap on the financial contribution of non-Indian beneficiaries is contrary to long- 
standing Reclamation law and policy that requires non-Indian M&I water users to pay or repay 
all costs allocated to serving them. For example, the 1986 cost-sharing agreement for the 
original Animas-La Plata Project required the non-Indian M&I water users and beneficiaries to 
adhere to Reclamation law and policy and pay all of their allocated costs. By contrast, H.R. 
3478, would cap the obligations at about 10.8 percent of the estimated project costs, including 
funds provided on their behalf by the State of Colorado. Under such an arrangement. Federal 
taxpayers would bear a disproportionate financial burden. 
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H.R. 3478 would further increase the Federal govammeni’s cost-share by not allowing non- 
Federal adjustments for ordinary construction cost increases and inflation. Sp^tiftcally, the biit 
does not include indexing language to adjust the repayment obligations from 1998 price leve's 
plus or minus such amount, if any. as may be justified by reasons of oMinary fluctuations in 
construction costs as indicated by engineering cost indexes applicable to the types of 
construction in\olved herein. 


The Navajo Nation’s water rights in the San Juan Basin have not been quantified and the Unit«i 
Stales cannot allow those rights to be compromised through a process that could have the effect 
of distributing additional depletions from the original or a modified Animas-La Plata Project 
among non-Indian stakeholders at the expense of the Nation. Any legislation addressing water 
rights in the San Juan Basin must ensure that any depletions will not compromise the Navajo 
Nation's rights to waters of the San Juan River and its tributaries, nor its ability to secure water 
for the Navajo Indian Irrigation Proi«:t or for needed drinking water demands of the Navajo 
Nation. 

H.R. 3478 raises additional concerns regarding the proposed transfer of the Department of the 
Interior’s water rights in New Mexico under New Mexico Engineer Permit No. 2883. In 
particular, the legislation does not clearly provide that the proposed transfer shall not affect 
application of the Endangered Species Act and other federal law requirements for the use of this 
water and shall not detrimentally impact the Navajo Nation's unquantified rights to water in the 
San Juan River. 

Ute Mountain Ute On-Farm Projtd 

Subsection 4(aK2) of H.R. 3478 provides that nothing in these amendments shall affect "the 
obligation of the Secretary of the Interior to deliver water from the Dolores Project and to 
complete the construction of the facilities located on the Ute Mountain Ute Reservation 
described in several appropriations Bills.” As written, subsection 4<a)(2) could be construed to 
create an obligation for the Department to deliver water from the Dolores Project and to construct 
facilities for delivery of water on the Ute Mountain Ute Reservation. 

The Administration does not support this effort to bootstrap an authorization for such on-fann 
proj^t. The Department does not recognize an obligation to construct an on-farm project for the 
Ute Mountain Ute Tribe nor is there existing authorization for appropriations for such a project. 
This position was carefully presented in letters from John Duffy, Counselor to the Secretary, to 
Judy Knight-Frank, Chair^rsonofthe Ute Mountain Ute Tribe, on May 19, 1994, February 21, 
1995, and May 31, 1995. 

CoHciusioa 
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The Administration strongly supports the objectives of providing wet water to Colorado Ute 
Indian Tribes and settling their water rights claims. While both bills attempt to accomplish these 
objectives, we cannot support either H.R. 745 or H.R. 3478 for the reasons noted above. 

The Administration recognizes that Colorado Ute Indian Tribes’ willingness to accept less water 
than w ould have been available under the 1988 Settlement Act is significant. The Administration 
has offered to Tribes an opportunity to enter into a good faith dialogue to identify the best 
mutually acceptable means to enable the Tribes to obtain wet water for the present and future. 

We 

welcome these discussions with the Tribes on ways to effect wet water delivery and at the same 
time consider how' possible solutions would affect the M&I water supplies of the region’s 
communities and the protection of the area’s natural resources. There are many voices seeking 
this end and numerous options and tools available to Congress and the Administration to achieve 
meaningful results. We want to engage the Tribes in that dialogue in hope of achieving a just 
and final resolution. 

This concludes my remarks on H.R 745 and H.R. 3478. I would be pleased to answer any 
questions you may have. 
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Revised Animas-La Plata 


A Report 

To the San Juan Water Commission 


(Based on a report prepared by 
Dale Diamond for the Ute Mountain Ute Tribe) 
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Revised Animas La-Plata Project 
Report Summary 

This re^orf^ provided to the Commission for their information only. The report is based 
on a d^ report prepared by Dale Diamond. Diamond is an engineer working for the Lite 
M^ntain tite Tribe under a § 638 Contract. His work has been the technical base used 
to ^vefop the Revised ALP agreed to by the ALP proponent group. The Revised ALP is 
simply a modified Stage A Phase I of the Animas-La Plata Project as presented in the Final 
Supplement to the Final Environmental Statement by the United States Department of 
Interior, Bureau of Reclamation, April 1 996. The ALP proponent group includes: the Ute 
Mountain Lite Tribe, Southern Ute Tribe, the Animas La Plata Conservancy District (all in 
Colorado), the La Plata Conservancy District, and the San Juan Water Commission (both 
in New Mexico). 


This group announced the Revised ALP in July 1 997 as a conceptual revision of the 
Animas-La Plata Water Development Project. The proposal is based on an allocation of 
the 57,100 acre feet per year depletion limit imposed by the U S. Fish & Wildlife Service. 
The Service's opinions, from October 1991 and February 1996, conclude that amount of 
depletion is not likely to jeopardize the continued existence of the endangered Colorado 
Squawfish and Razorback Sucker. The water supply and depletion allocation of the 
Revised ALP is presented in Table 1. 


The Revised ALP provides facilities for Animas River water diversion downstream of 
Durango near Gateway Park, pumping into Ridges Basin through an inlet conduit along 
Bodo Creek Draw and a 260,000-acre-foot-capacity reservoir. Stored water will be used 
through its release to the Animas River or by pumping directly from the reservoir. Project 
characteristics and estimated construction costs are presented in Table 2. 
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Table 1 


iLP Project Diversion and Depletion Alternatives 
Revised ALP 
Agreement of July 1997 
Acre-feet per year (af/yr) average 


4 / 

Water User 

Water 

Use 

Depletion 

af/vr 

Return 

Flow 

af/vr 

ALP Water Conservancy District 

M&l 

5,200 

2,600 

Colorado Non-Tribal Lands 

IRR 

6,540 

1,310 

Southern Lite Tribe 

M&l 

33,050 

16,525 

Lite Mountain Ute Tribe 


33.050 

16.525 

Colorado Subtotal 


77.840 

36.960 

San Juan Water Commission 

M&l 

20,800 

10,400 

New Mexico Non-Tribal Lands 

IRR 

975 

195 

Navajo Nation, Shiprock 

IRR 

4.680 

2.340 

New Mexico Subtotal 


26 455 

12.935 

TOTAL 


104.295 

49.895 


(7/7/97) 

Allocated 

Depletion 

af/vr 

2,600 

5,230 

16.525 

16.525 
40.880 

10.400 
780 

2.340 

13.520 

54.400 
2,700 

57.100 


Ridges Basin Reservoir Evaporation 
RPA Depletion and Grand Total 
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Revised Animas-La Plata Project 


Function of the Animas^a Plata Project 

The Revised^P capture the Animas River flood flow to provide a stable water supply 
year round^or^W^er users in Southwestern Colorado and Northwestern New Mexico. A 
smalt|Of^ of Ihe snowmelt floodwaters will be stored in an off-stream reservoir, Ridges 
Basin, _o^rtS^e of Durango, Colorado. This storage will provide water supplies to citizens 
during dry»easons and droughts. The stored water is made available by gravity release 
or,by pumping directly from the reservoir. 


Use of Project Water 


ALP water beneficiaries include, within Colorado, the Southern Ute Tribe, the Ute 
Mountain Ute Tribe, and the Animas La Plata Conservancy District and, within New 
Mexico, the La Plata Conservancy District, the Navajo Nation (Shiprock), and the San Juan 
Water Commission. 


The ALP Conservancy District will provide water to Durango and other water users in the 
area extending westerly to the La Plata River basin rural area. The two Colorado Ute 
Tribes are the senior Animas and La Plata River water right holders. Project realization 
is critical to resolve their outstanding water claims and to protect existing non-Indian water 
rights in these basins and on the San Juan River. Terms of the resolution are contained 
in the Final Settlement Agreement of 1986 and the Colorado Ute Indian Water Rights 
Settlement Act of 1 988. 


The San Juan Water Commission represents the Cities of Aztec, Bloomfield and 
Farmington, the San Juan County Rural Water Users Association, and San Juan County, 
New Mexico. These entities get their water from the San Juan drainage including the 
Animas River. The Navajo Nation receives water from the City of Farmington and by 
diversion in the Shiprock, New Mexico area, by the Navajo Tribal Utility Authority. 

Additionally, the project provides irKlirect non-consumptive use. The reservoir w/ill support 
recreational activities, boating, swimming, fishing, camping and picnicking. Low flow 
augmentation in late summer and in fall and winter drought periods will occur from 
releases for project purposes. 

Extent of Project 

Both the extent and the character of the ALP are proposed to change from the Definite 
Plan Report issued in September 1979. At that time the Bureau of Reclamation 
(Reclamation) described a project that provided 80,100 af/yr (diversion) of M&l water 


5 



89 


supply and 1 1 8,000 af/yr of Irrigation supply. The Revised ALP will provide approximately 
96,800 af/yr of M&l water supply and 7,500 af/yr of Irrigation supply. This change reflects 
the growing populaiim^s for stable water supplies for M&l purposes in the San Juan 
Basin. 


'V 


One significant cfiagge is that under the revised ALP, the depletion from the San Juan 
River and ijs'^ tributaries will be reduced from 154,800 af/yr to 57,100 af/yr. 

UmKatidh^Imposed on the Project 


The U.S! Fish & Wildlife Service Biologic Opinions concluded an initial /tLP river depletion 
of]^<lbo af/yr is a reasonable and prudent alternative (RPA) to the larger ALP project. 
This depletion limit was defined as Stage A Phase I of the /U.P in the Final Supplement, 
Final Environmental Statement (FSFES) issued in April 1996. Navajo Dam operations 
were also modified, providing flows for fish research. When the research is comt^ed and 
flow recommerxlations are released. Reclamation and the U S. Fish and Wildlife Service 
will reinstate consultation under Section 7 of the Endangered Species Act to determine if 
additional ALP depletions are permissible. 


Under the Revised ALP, river diversion is also limited to maintain dry season flows for 
protection of the downstream aquatic ecosystem and senior water right holders. Pumps 
may not be operated unless the established minimum flow required for these purposes is 
met or exca^ed. This feature is incorporated in Reclamation's Animas-La Plata Study 
(/y.POS) model. This hydrological computer model was employed for /VLP revision 
analysis. 

WetlarKls arxj wildlife habitat displaced by project facilities are committed to be replaced 
or mitigated within suitable purchased land and created conditions as required by federal 
law and described by Reclamation in the FSFES. 

A principal force in limiting the project size and cost was the corx»m over cost expressed 
in Romer/Schoettler meetings, the press and to the ALP Proponents. The concerns 
expressed regarding water quality issues also significantly affected the decision to limit 
irrigation, thereby reducing the water quality influence of selenium. 


Revised ALP, Diversion and Depletion 

The proposed Revised /\LP differs from Reclamation's Stage A Phase I, in the 57,100 af/yr 
allocation and the river diversion or water supply benefit. The depletion allocation is 
presented in Table 3 with comparable Reclamation figures. 

The increased diversions in the Revised ALP over Reclamation's Stage A Phase I is due 
to an increase in return flow. 
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Major Physical Elements of the Revised ALP 

Major Revised ALP^propgsed physical elements are a pumping plant with an intake 
structure below Di*ai^'#Gateway Park, a reservoir inlet conduit and tunnel east of Bodo 
Creek and Couritry 211, and a 260,000-acre-foot-capacity Ridges Basin Reservoir 

Intake Purpping Plant 

-V 

The iniake pisnping plant lifts Animas River water over a ridge to Ridges Basin Reservoir. 
Tt]e plaritjlDurango Pumping Plant, is west of the Animas across from and downstream of 
G^ew^ Park. This location is at a higher elevation than downstream alternative, thereby 
affording a lower pumping lift. The location is close to Bodo Creek, which delineates a 
draw with reasonable slopes for Ridges Basin inlet conduit construction. 

Intake grates, 1 00 feet along the Animas riverbank conduci flow through fish screens and 
into a covered channel which leads to the pumping structure, sited 1 50 feet back This 
reinforced concrete structure houses the pumps, electricai motor's pump control and 
servicing equipment With a floor elevation 40 feet below river level, the structure interior 
provides 90 feet of vertical height for the installation and maintenance of 120 cubic feet 
per secofKl (cfe) vertical spiral case turbine pumps. The exterior roof elevation is 30 feet 
above the existing grouTKl level and 63 feet above the river level. 


7 



91 


Tables 


Revised Depletion Compared to USSR Stage A Phase I 

"^cre-feet per year (af/yr) average 

^ ».-K .... .... _ _ . . 


Water 

ALP i^rict 

/ / 

Water 

Supply 

(Oi^rsion) 

ma 

Water 

Use 

Return 

Flow 

affvr 

Revised 

ALP 

Depletion* 

affvr 

USBR 
Depletion 
Stege A 
Phase 1 
af/vr 

Durango 

2,500 

M&l 

1,250 

1,250 

1,250 

Rural 

2.700 

MSI 

1,350 

1,350 

3,350 

Colorado Non-Tribal Lands 

6,540 

IRR 

1.310 

5,230 

0 

Colorado Ute Tribes 





30,000 

Southern Ute Tribes 

33,050 

M&l 

16,525 

16.525 


Ute Mountain Ute Tribe 

33,050 

M&l 

18.525 

16,525 


Colorado Subtotti 

77.840 


36.060 

awn 

34.60C 

8afiJJuaii,VW^C<^^ 



. 

’ '-rj 

■ ■ 


fig 

TOTAL 

104.295 


40.895 

S4.400 

53.600 

Ridges Basin Reservoir Evaporation * 




2.700 

3,300 

RPA Depletion 




W.1M 

SLlfiS 


^Revised ALP consists of increased Size pfayacal facUitifs of Stage A. Ftkase I of tbe FSFES. ^Kril 1996. 
and auB agreed allocation of water that conopUes with the reasoztaUe and pnidetd alttnutive (9PA) deidetios of 
57,100 affyr from the U S. and Wildlife Service Biological Opinion <rf‘F<Amaiy 1996. 

^Ridges Basin Reservoir constructed for a capacity (rf* 260.000-acre'feet in tbe Revised ALP. Initial 
<^ 3 ^atioQ at a reduced level to minimiTg p umping and evaporation. Sufficient c^jacity provided in the Animas 
iirtati^is pumping plant stniAure, tbe intake coathiit and tunMl to accommodate additional dq)leticm that msf 
become availaWe. 
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Excavation is planned to leave a maximum of natural terrain around the graded sump in 
which the plant will be erected so that from across the river a viewer would see only the 
portion of the structure that extends above the surrounding ground. Along side the 
plant in the same graded sClmp is a surge chamber to control pressure in the inlet 
conduit and to the east of the sump, the electrical switchyard serving the plant. 

The plant design accommodates four large vertical spiral case pumps and seven 
smaller vertical turbine pumps. Only two of the four large units would be installed at 
this time. Reclamation's experience with the vertical spiral case pump design in 
handling silt-laden spring runoff flows is reported as highly favorable. Application of 
these units at this site along the Animas River enables the plant to obtain most project 
water supply form the peak river flow with a consequent reduction in pumping during 
the summer. The seven smaller pumps handle lower pumping rates, observing 
maintenance of dry season stream flows in the late summer, fall and winter 

Project operation with alternative plant sizes providing peak pumping rates of 180 cfs 
and 240 cfs were analyzed in the USSR hydrological model ALPOS. It was found that 
during a typical precipitation year, the peak pumping rate, with the 240 cfs plant, would 
be reduced by the end of May; by contrast, with the 1 80 cfs plant the peak pumping 
rate would not be reduced until mid-August. The 240 cfs size was selected for the 
Revised ALP. The higher rate of reservoir refill also enables the reservoir to regulate 
the water supply with less active storage. For the Revised ALP water supply of 
1 04,300 af/yr use of the 240 cfs size pumping plant requires an active storage capacity 
of 66,000 acre feet. Application of active and inactive storage is discussed in the 
section below on Ridges Basin Dam. 

Inlet Conduit and Tunnel 

From the pumping plant the Bodo draw route to Ridges Basin extends 11,800 feet. The 
length includes 2,500 feet of tunnel which, at elevation 6,900 feet, cuts through the 
crest of the draw 80 feet beneath the ground surface. Reclamation has limited the 
maximum reservoir water surface safely below the crest of the draw and has placed the 
tunnel invert at the bottom of the active storage pool of the reservoir. At this level the 
tunnel can conduct stored water released by controlled gates back through the inlet 
conduit to a connection with the City of Durango water system. The tunnel also effects 
a reduction in pumping lift. Under the typical pumping condition, when the reservoir is 
at the 50 percent of active storage level, the reduction amounts to 5 percent of the 
energy required for an alternative without a tunnel along the same route. 
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Ridges Basin Dam 

Ridges Basin Dam'under the proponent agreement for the Revised ALP will be 
constructed to contain a reservoir of 260,000 af capacity. The inactive storage quantity 
of 145,000 af remained from the 1979 Definite Plan Report. 

This large inactive storage quantity is compatible with: 

• the elevation of the ridge at Bodo draw and the inlet conduit elevation 

• the maintenance of a relatively constant recreation lake level 

Less active capacity would: 

• ■' affect the means by which Durango could withdraw from the reservoir 

• cause more seasonal variation in reservoir level 

Recognizing that pumping to levels higher than the inlet conduit elevation requires 
more energy, ALP Proponents plan to initially operate the reservoir at the minimum 
level of inactive and active storage, which is 145,000 af plus 66,000 af, the level of 
211 ,000 af. Relevant capacity and elevation figures are presented in Table 4, below. 


Table 4 

Ridges Basin Reservoir Capacity and Water Surface Elevation 
Reservoir capacity in acre feet, elevation in feet above sea level 
and maximum reservoir depth at dam for a Revised ALP 


Reservoir 

Feature 

Elevation 

feet 

Max, depth 
feet 

Capacity 
acre feet 

stream Bed 

6,676 

0 

0 

Top Inactive Storage 

6,898 

223 

145,000 

Top Active Storage 

6,935 

260 

211,000 

Total Storage 

6,958 

283 

260,000 


The dam crest elevation of 6,975 feet will allow for 9000 af of storm storage, selected by 
Reclamation as an alternative to a spillway, and 5 feet of freeboard. The height of the 
dam, streambed to crest, is 292 feet. 

USBR design calls for a zoned earthfill dam with a crest width of 30 feet, an upstream 
slope of 3:1 (horizontal to vertical) and a benched downstream slope of 2:1 overall. A 
narrow impervious core is employed with an adjacent downstream gravel and sand vertical 
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drain. The core is constructed over a compacted foundation with a bentonite and cement 
cut off wall A horizontal drain over the compacted fill of the foundation underlies the 
dovwistream earth shell to lead seepage from the vertical drain to the downstream toe of 
the dam. ; 

The foundation under the upstream shell will be perforated with wick drains and preloaded 
as a first stage of construction. The wick drain design is intended to save foundation 
excavation. The outlet conduit is planned as a tunnel in the left (northerly) abutment. 

Construction quantities included 2.4 million cubic yards of foundation excavation and 10.4 
million cubic yards of zoned fill. Outlet works for emergency drawndown, release of storm 
storage and release to downstream users discharges into Basin Creek which joins the 
Animas River 6.5 miles downstream from the inlet pumping plant at Gateway Park. 

Relocation of three gas pipelines, an electrical transmission line and County Road 211 and 
the construction of access roads is scheduled to precede dam foundation construction. 

Material sources, borrow areas, haul roads and land acquisition for the Revised ALP are 
as described for the dam and reservoir for Stage A Phase I, FSFES, April 1996. 

Operating and Service Faciiities 

Permanent operating facilities provided with project funds include a combination 
maintenance office and shop building with equipment storage yard, located near Ridges 
Basin Resenroir. Erected early in the constnjction schedule, it will serve as offices for the 
Resident Engineer and the inspection staff, the materials testing laboratory and inspection 
vehicles arxt equipment A confererK» room for the construction committee meetings and 
for Resident Engineer-Contractor meetings would be located here. 

Once construction nears completion, the maintenance building will be fitted with the 
furnishings, office equipment, shop and garage tools, and communication equipment 
required by the operating and maintenance staff. Motorized road and drainage 
maintenance equipment will be housed, serviced and dispatched from this location. 

Temporary construction service facilities consisting of rental trailers will be supplied for 
use until the maintenance building is completed. 

The pumping plant will contain sufficient telemetry, reporting and recording equipment to 
schedule operation and plant equipment maintenance according to plant function. The 
Animas River Intake (Durango) pumping plant operation is determined by the reservoir 
level and the time of the year river flow. 


I 



Cultural Resources 


Archeological sites are likejy to be disturbed by project construction and operation and 
Reclamation is committed to a preservation program. The program involves data recovery, 
analysis, technical publication and providing for storage and curator facilities for 
permanent mainteriance of the artifacts collected and related information. An agreement 
among the State,Historic Preservation Officers of Colorado and New Mexico and the 
Advisory Council of Historic Preservation provided that a mitigation program will be 
developed as the project progresses subject to the conditions cited in the Programmatic 
Membraridum of Agreement. The program would attempt to: 

1 . -"'preserve in place archeological sites, 

2 . avoid Native American grave sites, 

3. provide the opportunity for the Tribes and the public to actively participate, 

4. repatriate materials erxxiuntered that are protected by the Native American Graves 
Protection and Repatriation Act. 

Congressional authorization in 1 980 increased the former 1 % limit under the National 
Historic Preservation Act of 1974 to 4% of the project cost authorized to be spent by 
Reclamation without reimbursement. For the cost estimates of the report, 3 4% of the 
estimated construction cost is projected 

Recreation Facilities 

A description of recreational facilities is contained in FSFES of April 1996. It included 
extensive boating facilities, day use facilities and dry campsites. An additional analysis 
and projected use study may be advisable to aid in setting the parameters for a specific 
design. For a facility close to a population of 150,000, an expected high rate of use may 
deem permanent high quality facilities as economic to reduce maintenance cost and the 
fees that need to be charged to cover operation. The extent of facilities may vary from the 
1 996 description. USER presented a 1 993 facility cost of $1 3.5 million which was 2.6% 
of the Phase I estimate project cost. For the Reduced ALP the recreation facility estimate 
amounts to 5% of the total capital cost. 

Mitigation Facilities and Programs 

Mitigation measures for which project funding is provided are described in FSFES of April 
1996 and summarized in Table 5. 

USER Phase I estimates are used for the cost of mitigation facilities and programs. From 
the USER detail for wetlands, the offset for loss of wetlands along existing La Plata basin 
irrigation canals was deducted since the Revised ALP project does not involve irrigation 
distribution. 
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Table 5 


' ALP Project Mitigation Measures by Classification 


Classification .> 

Aquatic, Trout i^Shery Maintenance 

- 'v ' 

/■ 

Measures 

Bypass flows 

Entrainment and escapement 

Fish stocking 

Monitoring 

Ridges Basin Wetland Replacement 

Lower Basin Creek wetland creation 

Upper Basin wetland creation 

Wildlife Habitat Replacement 

Land acquisition; 

CO Land Board Trust 

Additional elk habitat 

Carbon Mountain, eagle nesting: 

Buffer zone, Construction restrictions 

River Recreation 

Improve public access 

Suspend pumping on designated days 

Water Quality Protection 

Monitoring, assessment 


Estimated Construction Cost Summary of Revised ALP 

Estimated construction costs are based on USSR preliminary designs presented in the 
Definite Plan Report, Appendix A, September 1979, the 1993 ALP Construction Cost 
Estimate, selected 1993 dam drawings and selected 1995 pumping plant drawings. 
Modifications in facility sizes presented in this report were estimated based on quantity 
takeoffs for structures proportionally similar to the USSR designs. Conduit and roadway 
lengths were measured on topographical maps, at 1:1200 scale with Ridges Basin, 
otherwise at 1 :24000 scale. 

The estimated constnjction cost for the Revised ALP is presented in Table 6, Unit prices 
based on earlier years have been updated to April 1 996 using the USBR Construction 
Cost Index weighted for earth dams and pumping plants. A construction contingency 
amount of 20%, considered appropriate for preliminary design level, is listed separately. 
Reclamation estimates have irclud^ this peiWitage within the itemized costs rather than 
listing it separately. The total field cost includes the 20%. To the total field cost 30% is 
added based on the following estimate of work remaining to be carried out. 


Investigation, geological, materials, surveys 3% 
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Designs and specifications 8 

Constaiction inspection 12 

Proponent a'drflinistration, legal, environmental compliance _4 

' ■ V Tnfal 


Interest during construction is not included in Table 6. For project funds made available 
duririg the progress of construction no interest expense, no interest is incurred. 
Constructidr) financing will be necessary for funds not available until completion. 
Assuming financing at 6.5% and a construction duration of four years, interest during 
construction will approximate 18% of the borrowed amount. Before undertaking 
construction, the Proponents should also have on hand a reserve fund to meet the 
financing expenses and the first year operating expenses. 

Table 6 


ALP Project Diversion and Depletion Alternative 
Construction Cost Estimate for RLP Reconciliation Plan 
(Revised from USBR Data of Oct. 1993 & July 1995 and Indexed to April 1996) 


General Dimensions 

Project Depletion in acre feet per year (af/yr) 


57,100 

Project Diversion af/yr 


104,300 

Pumping into Ridges Basin af/yr 


80,500 

Capacity Ridges Basin Reservoir In acre feet 


260,000 

intake Pumping Plant 

Intake Screens & Works 


3.6 

Pumping Plant 


32.1 

Land Acquisition 


22 

Inlet Conduit 

Total Intake Pumping Plant 

37.9 

Pipeline 


5.5 

Tunnel 


4.1 

Outlet Works 


1.7 

Land Acquisition 


QJ. 


Total Inlet Conduit 

11.4 
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Operating cost in this report Includes operating and maintenance personnel, equipment 
and repair cost and electrical power for pumping. Electric rate applied Is $3.83 per 
month per kilowatt (kW) capacity (maximum demand during a six month period) and 
8.9 mills ($0.0089) per kilowatt-hour (kWh) for energy. This is the current Colorado 
River Storage Project rate that would be paid for power delivered to the pumping plant 
site Including transmission and switchyard facilities. 

Personnel include a supervisor, records clerk, three pumping plant operators and four 
maintenance workers for the plant, dam, reservoir and recreation areas Recreation 
area fee collectors, boat ramp and patrol personnel are assumed to be contracted 
separately and covered by the fees collected. 

Annual payments are made to a fund for pumping and electrical equipment repair and 
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dam maintenance expense that is not incurred at predictable intervals. Operating costs 
for Revised ALP are summarized in Table 7 below. 




Table 7 


>'■> 


Summary of Annual Operating Costs 


/ ^ower Cost, Personnel, Maintenance and Repair Cost 


ALP Reconciliation Plan 


Item X r’’ 

Quantity 

Cost 

Intake Pumping Plant 

Spring, Summer Demand 

17,500kW 

$ 402,000 

Fall, Winter Demand 

9,000kW 

207,000 

Energy for 80,500 af/yr 

62,600MWh 

557,000 

Annual Power Cost 


1,166,000 

Personnel 

9 persons 

290,000 

Equipment Operation 

6 motorized 

40,000 

Repairs, Outside Services 

Dam and Reservoir 


40,000 

Pumps and Electrical 


30,000 

Annual Personnel, Maintenance, Repair Cost 


400,000 

Total Ooeratino Cost 


S1.566.000 

Project Operating Cost for 104,300 af/yr Water Supply 


$15.00/af 


The costs summarized in Table 7 are for operating the basic project or providing a reliable 
water supply through regulation of the Animas River with Ridges Basin Reservoir. 


16 



100 


STATEMENT OF LORI POTTER 
Attorney 

Kelty/Haglund/Gamsey & Kahn LLC 
Denver, Colorado 


H.R. 3478 AND H.R. 745 

BEFORE THE SUBCOMMITTEE ON WATER AND POWER, 
COMMITTEE ON RESOURCES 


United States House of Representatives 


JULY 28. 1998 



101 


STATEMENT OF LORI POTTER 
ON H.R. 3478 AND H.R. 745 

BEFORE THE SUBCOMMITTEE ON WATER ^ND POWER 
COMMITTEE ON RESOURCES 

JULY 28, 1998 

Introduction 

My name is Lori Potter. Thank you for the opportunity to testify on H.R. 3478 and H.R. 745. 

I am from Denver. Colorado. I am a lawyer and for the last ten years have represented 
national and local environmerrtal and tai^ayer groups seeking alternatives to the proposed 
Animas-La Plata prefect (ALP). 

On behalf of all of those groups and their members, I want to thank Congressmen DeFazio 
and Petri for introducing H.R. 745, a bipartisan bill with 28 cosponsors, and for ohampitonkig 
this Issue in Congress for many years. 

Animas-La Plata is widely known as "Jurassic Pork" due to its tremendous size and cost, its 
dismal benefit cost ratio, its fiscal and economic unfeasibility and its environmental impacts, 
all of which belong to an era of federal dam building which is long past. Animas-La Plata 
has consistently failed to meet minimum requirements for federal Reclamation projects, 
and Congress has consistently withheld funding for it. Both of the bills this Committee is 
considering recognize that the original Animas-La Plata has collapsed under its own weight. 
H.R. 745 alone takes the necessary step of deauthorizing the project Congress originally 
authorized in 1968. 

My clients seek a taxpayer-friendly, environmentally-friendly altemative, to be sure. But our 
vision does not stop there. We also seek a solution that resolves the Indian water right 
issues that make this such a difficult problem. In discussions with all of the involved parties 
last year, wo presented a list of 31 foil or partial alternatives. Following that, we prepared a 
report that examines two alternatives - the use of existing federal fociiities and the 
acquisition of existing water rights from willing sellers - in greater depth. In short, affected 
citizens are not just saying "no;" they are committed to being part of the solution here. 

Therefore, we support H.R. 745, a bill designed to do two things: to direct the Secretary to 
negotiate an altemative solution with the affected T ribes, and to make it clear that the old 
Animas-La Plata project has been abandoned as unfeasible. The local, regional, and 
national organizations which have announced their support of this approach, and their 
opposition to ALP-Lite, include Taxpayers for Common Sense, National Wildiifo Federation, 
Friends of the Earth, Earthjustice Legal Defense Fund (fomrerly Sierra Club Legal Defense 
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Fund), Environmental Defense Fund, Trout Unlimited, American Rivers, and many more. 
Copies of their letters to Congress and to the Administration are attached to my written 
statement. 

My clients have opposed Animas-La Plata for many reasons relating to its impacts on the 
environment and the taxpayer, and now oppose ALP-Lite and H.R. 3478 because they 
simply perpetuate those same problems, as I will discuss later. I want to be very clear, 
however, that we do not oppose the settlement of Ute water claims. This is a very 
important distinction. Serious analysis of fiscally and environmentally responsible 
alternatives to meet Indian needs is long overdue. 

Support for H.R. 745 as a Responsible Solution to the Current Impasse 

One thing that I believe all of the involved parties can agree on is that none of us are 
satisfied with the status quo. It would be a very good thing for all of us to resolve the Indian 
issues. H.R. 745 starts by articulating what I think should be obvious to all: that the old 
Animas-La Plata is not the way to do that. H.R. 745 would deauthorize the old project for 
two basic reasons: One, it is environmentally and economically unfeasible. Congress has 
never funded its construction. It can never be built as originally proposed. It is time to 
acknowledge that. Two, in order to talk in good faith about compromise alternatives, it has 
to be completely clear that the full project is not a card under the table, waiting to be played 
someday. H.R. 3478 purports to reduce the size of the project but calls for a dam 92% the 
size of the original, and holds open the possibility of building the entire project. H.R. 745, 
on the other hand, accomplishes the twin goals of deauthorizing the original Animas-La 
Plata and examining reasonable alternatives. 

H.R. 745 directs the Secretary to negotiate an alternative that is consistent with ail federal 
laws. All parties should endorse nothing less than a resolution that complies with the law. 
That is, after all, what all of the project sponsors - federal, state, and local - committed to do 
in the 1986 Settlement Agreement. 

In our view, an alternative consistent with all federal laws would resolve the Indian water 
rights issue and at the same time protect the traditional agricultural water users on the 
Animas River in New Mexico, such as Mr. Utton, who is testifying here today. The massive 
diversions and river depletions that Animas-La Plata and Animas-La Plata Lite cause 
threaten long-time, small-scale irrigators. A lawful alternative would ensure that the $1 1 
million investment by the City of Farmington, New Mexico in an Animas River trail system, 
museum, and visitor gateway will stand as a monument to a living river, not to a river dried- 
up or depleted by ALP. A lawful alternative would also resolve the Indian water rights issue 
and at the same time not injure the river-based economy and water uses of Southern 
Colorado. The free-flowing Animas River is the heart of the City of Durango and a vibrant 
part of the outdoor-sports economy and the quality of life there. 
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In our view, there are alternatives that meet these goals; settling the Indian water rights 
matters while protecting both the river-based users and the downstream uses. Use of 
existing federal facilities is one. There are many such reservoirs — Dolores, Navajo, 
Vallecito, Florida, to name just four - which already deliver water to the tribes. Acquisition 
of existing water rights from willing sellers is another alternative. Our study of free market 
transactions and water rights listed for sale revealed that substantial quantities of water are 
available for purchase writhin and upstream of the reservatidhs. There may well be more; as 
I stated earlier, we identified many additional possibilities. The virtue of H.R. 745 is that it 
provides a way to address all of these legitimate interests, and therefore, we hope, to bring 
closure to this matter. 

History of Animas-La Plata and Grounds for Opposition to H.R. 3478 

As you know, ALP was authorized by Congress 30 years ago, but final approval has never 
been given and construction has never begun. There are three important reasons why 
Congress has not funded ALP, and why it has remained on the drawing board for so long. 
One, the project has unacceptable environmental impacts. Two, it is economically and 
financially unfeasible; it depends totally upon a huge subsidy by the federal taxpayer 
benefiting local municipal water users who. under federal law and policy, should be paying 
for their own water development Three, it is based on bad information and admitted gaps 
in data. These are the reasons that the environmental and taxpayer communities oppose 
Animas-La Plata and Animas-La Plata Lite, and consequently why we oppose H.R. 3478. 

Environmental Impacts 

Animas-La Plata has serious environmental problems. It diverts the flow of one of the last 
free-flowing rivers in the American west, the Animas River, and pumps the water 500 
vertical feet up into Ridges Basin, where a storage reservoir would be built. This causes 
unacceptable environmental impacts on the river, downstream, and in the basin. 

The Animas River is the heart of the City of Durango, It supports a thriving local rafting 
industry, and I attach to my statement a letter from the Durango rafting companies telling 
how building Animas-La Plata Lite will ruin their businesses. The Animas River is notable 
as a place where not only Olympic kayakers but famlies With small children can take a 
thrilling river trip. In the stretch of the river where the project's pumps would divert river 
flows, the Animas is a state-designated Gold Medal Trout Stream. 

Farther downstream, the Animas feeds the San Juan River, a candidate for Wild and Scenic 
River designation and a magnet for water sports enthusiasts. Depletion of Animas River 
flows will likewise deplete flows in the San Juan, and has been determined to cause 
jeopardy to two species of endangered fish found there. Return flows from ALP irrigation 
uses would cause nearly continuous violations of New Mexico state water quality standards. 
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Ridges Basin, where Animas-La Plata prqect water would be stored, is critical winter 
habitat for one of Colorado's largest elk herds, and thus a place used by hunters. It is full of 
Indian burial sites and other archeological ruins protected by the National Historic 
Preservation Act but which would be inundated by the Animas-La Plata reservoir. It is home 
to bald eagles and other wildlife. Building Ridges Basin dam would also flood many acres of 
wetlands which are rare in the western United States. 

Violations of Federal Law Affecting Animas-La Plata 

The Bureau of Reclamation (Bureau) has a long and sorry history of whitewashing these 
environmental impacts, and an equally long history of being caught breaking the law. In 
1991, citizen groups took the first of a series of actions against ALP, In each case, either a 
Court found or the Bureau admitted on its own that ALP was in violation of the law. First, 
we notified the Bureau that it was out of compliance with the Endangered Species Act. It 
was, as it and the Fish and Wildlife Service admitted. Then we found that the 
Environmental Impact Statement was completely inadequate and out-of-date, but citizens 
had to bring a lawsuit against the Bureau to get the agency to admit its violations and 
prepare a new study. We found that the Bureau claimed to be exempt from the Clean Water 
Act, had no permits, and did not qualify for an exemption, so it went back to square one on 
that, too. On a trip to Ridges Basin, we found the Bureau illegally dumping drilling fluid in 
Basin Creek, for which EPA cited it in violation of the Clean Water Act. The Bureau then 
began a program of excavating the Indian burial sites in Ridges Basin without proper 
authority. A federal court enjoined that, and a court-entered consent decree against 
excavation is still in effect today. 

We notified the Bureau that its economic analysis of the project violated Departmental law 
and regulation by overstating the benefits and underestimating the costs and petitioned for 
an adequate study to be done. The Bureau did a new analysis which admitted that the 
project returned just 36 cents on each dollar. The Bureau withheld information about 
project impacts from inquiring citizens, and so another suit was filed , and again a Court 
found the Bureau in violation of the law. The Bureau produced another EIS which the EPA 
ruled unsatisfactory, and which still has not been approved. The Bureau violated public 
comment requirements on its programmatic agreement for archeological resources, which it 
offered only after citizens once again complained On and on these violations went. 
Currently, a citizen lawsuit pending against the Bureau challenges it with violating the 
Reclamation Reform Act by failing to involve the public in amending the project repayment 
contracts. The Bureau has^admitted in the case that once again its initial position of not 
offering public participation opportunities was unjustified. 

Sufficiency Language 

H.R. 3478 seeks to deal with environmental impacts not by addressing these many issues 
but with sufficiency language, calling the Bureau's efforts to date “adequate." With a record 
such as the Bureau has on Animas-La Plata, it should be no wonder why 
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sufficiency language is particuiariy unacceptable. To put it bluntly, none of the Bureau's 
Animas-La Plata compliance efforts has ever been adequate. H.R. 3478 would sweep the 
problems under the rug, not solve them. 

Project supporters point to the documents previously prepared as supplying “adequate" 
compliance. The fact is, there has never been a satisfactory Environmental Impact 
Statement on AnImas-La Plata. Whether in litigation or under scrutiny by sister agencies 
and the public, no one has found, and the Bureau has not contended, that any of its 
attempts at NEPA compliance are adequate. The EPA is the agency with iegal authority 
over the NEPA process, and it has objected to the Bureau's attempts at producing a legaliy 
satisfactory EIS. 

The fact is also that there has never been compliance with the Clean Water Act for Animas- 
La Plata. The project has never received a 404 pemnit or 402 water quality certification. 

The Bureau claims a little-known and rarely used exemption from those laws under section 
404(r) of the Act for fully federal projects virith a satisfactory EIS and a full 404(b)(1) 
analysis. This project is not fuily federal, nor does it have a satisfactory EiS, nor is its 404(b) 
analysis adequate. The Corps of Engineers customarily implements the 404 permit process, 
and that agency is rarely if ever accused of blocking water development projects. Yet it has 
stated that there is doubt that any phase of Animas-La Plata, including ALP Lite, meets the 
404(b) guidelines. The Corps' letter is attached to my written statement. 

The final fact is, as to the Endangered Species Act, that the project has been illegaliy 
segmented and, to use the exact words of the Corps of Engineers from its letter, 
"proceeding with alternative 4a [i.e, ALP Lite] also seems to violate a tenet of Section 7 
compliance against committing irreversible or irretrievable resources by an agency. This 
prevents any agency action which has the effect of foreclosing the formulation or 
implementation of any reasonable and prudent aKematives which would avoid violating 
7(a)(2) of the Endangered Species Act." To put it in other words, the ALP Lite plan to build 
a dam 92% as large as it would be for the full ALP project violates the ESA. 

In 1986, all of the project participants, including the United States, signed two agreements 
which committed them to compliance with NEPA, Bureau procedures and iaw generally. 
Today, through H.R. 3478, the proponents are asking Congress, the Administration and the 
American people to disregard the law, to pretend it doesn't exist, and to overtook the 
violations which have already been identified. 

The facts do not support sufficiency language, or adequacy language, or any other type of 
exemption or rider, however it is named. The facts support the conclusion that Animas-La 
Plata and Animas-La Plata Lite have fundamentally unacceptable environmental impacts. 
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Improper Federal Subsidies of Local Water Development 

The economic history of Animas-La Piata is as wretched as the environmental history just 
described, in 1 981 , former Bureau water project pianner and Senate Energy Committee 
staff director Dan Dreyfus candidly admitted that Animas-La Plata survived only because 
the Bureau "cooked the books" to make the economic figures look less bad than they were. 
The Inspector General of the Department of Interior audited the project in 1 994, and 
concluded that it was neither economically feasible (r.e., the costs exceeded the benefits) 
nor financially feasible (r.e., beyond the repayment capabilities of the participants). After 
receiving a citizen petition to do so, the Bureau of Reclamation updated its own economic 
analysis of the project in 1995, and found that none of the repayment contracts covered 
project costs and that the benefit cost ratio was just 36 cents on each tax dollar invested. 

Another cost which is hidden by H.R. 3478 is the cost of pumping Animas-La Plata project 
water from the Animas River 500 vertical feet up into Ridges Basin, and then pumping it 
again if the water is ever to be delivered to any customer. The market value of the power 
reserved for the ALP project is $6 million per year. These costs, too, are subsidized by the 
federal government, as the power will be supplied by federal hydropower facilities which 
presently are able to sell the power on the market and realize a benefit to the Amerioan 
taxpayer. The costs of operating ALP are so great that the project's costs would exceed its 
benefits even if it could be built for free as the Bureau's 1995 economic analysis reveals . 

H.R. 3478 not only perpetuates these problems but, in general, exacerbates them. S. 1771 
puts a cap on state and local contributions. H.R. 3478 reduces, not only in absolute terms 
but as a percentage of total project costs, the state and local cost shares. H.R. 3478 
proceeds without the benefit of an independent exist estimate for the project, a feasibility 
study, or any other of the standard tools for evaluating whether water project expenditures 
are reasonable. Whereas before Animas-La Plata was out of the reach of the state and 
local entities sponsoring the project because its costs were truly exorbitant, now Animas-La 
Plata Lite simply makes the vast majority of those costs nonreimbursable to the federal 
government. In other words, this white elephant project has become the burden of the 
federal taxpayer. 

Animas-La Plata Lite Is the Product of a Flawed Process 

H.R. 3478 asks the American taxpayer to assume nearly the entire burden of building a 
huge, multi-million dollar water project. Ordinarily, before Congress will even consider such 
a proposal, it is preceded by the kind of thinking and planning dictated by sound water 
policy, reclamation law, and good common sense. For Animas-La Plata Lite, all we have is 
a 2 vi page project description by the local project sponsors and an unverified, unsupported 
and highly optimistic price estimate also submitted by the sponsors. Has the Bureau 
independently calculated the cost? No. Has the Bureau calculated the benefit-cost ratio of 
the project? No. Has the Bureau determined whether the project is feasible from an 
economic and financial viewpoint? No. Has the Bureau fairly calculated the repayment 
obligations of the participating entities in accordance with applicable law and guidance? 
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No. Has the Bureau repotted to Congress and the American people on the answers to any 
of these questions. No. ALP Lite has not received even the barest scrutiny, and would not 
withstand It if it did. 

Conclusion 


The environmental and economic 


problems of Animas-La Plata, and of its first phase, "Animas-La Plata Lite," are many, H.R. 


3478 would perpetuate, not solve, those problems. It would sweep the Bureau of 
Reclamation's many violations of environmental and reclamation laws under the rug with 


sufficiency language. It would foist off on the federal taxpayer a huge, uncapped financial 


burden where the economic returns to the country's investment are only pennies to the 
dollar. It would dign% a process which excluded the public and denied full and accurate 
information to this Congress and the American people. 


The Animas-La Plata Lite proposal and H.R. 3478 came about only after Animas-La Plata 
languished, unlunded and unbuilt, for 30 years. Animas-La Plata Lite is a kind of tacit 
admission of what we have known for a long time: that the full project is a dinosaur which 
belongs to another age, and which should not show up on the Bureau's screen in the 21st 
century. H.R. 3478 does not deauthorize the original project as it should; instead, it 
expressly keeps the old project alive. H.R. 3478 sizes the so-called "reduced" or "Lite" dam 
and reservoir at fully 92% of their full-project size. Project participants make no secret of 
their plans to revive the full project - but not to pay for it themselves - in the future. Me 
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There is another course. There are altematives to a big reservoir 500 feet up on a mesa 
evaporating, with no pipelines to anywhere. Commissioner Martinez recognized this in the 
official biography he gave to the House of Representatives when he testified on the Energy 
and Water Appropriations bill on March 25, 1998. Here is what was said, "Commissioner 
Martinez has overseen a marked change in the Bureau of Reclamation from a large water 
project construction agency to a water conservation agency which seeks non-structural 
solutions to America's Western water needs. He has encouraged the Bureau to move into 
new areas such as water recycling and exploration of water transfers. " 


This is precisely what the citizens' groups who oppose H.R. 3478 have suggested to the 
Bureau. There are non-structural alternatives to Animas-La Plata. There are existing 
Bureau reservoirs on rivers which flow through the reservations or have delivery 
facilities to the reservations. For example, the Dolores Project already delivers water 
to the Ute Mountain Ute reservation, and the Pine and Florida projects store water 
upstream for the Southern Ute reservation. There are water rights to be acquired on 
the open market, through willing seller transactions. There is water to be conserved, 
recycled, salvaged, and marketed. We need the Bureau to have the same modern-day 
perspective on Animas-La Plata as it apparently does on other water issues in the 
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Aroerieta River* * Amerkaa Whitewater AHitlatioa 
Animas River Agricultnral Water Users Associatloa * Ccdir Hill Ccaa Water Coalition * 
Eaithjustlce Legal Defense Fund * Environmental Defense Fond * Forest Guardians 
Friends of the Earth f 'Four Coraen Action Coalitioa * National Audubon Sodety 
NatkHtat WiMlife ^eratfod * Native Eoviionraental Jnstice AdvocaQr ^nd . 

Rio Grand Restoration * San Jnan Qtixcas AIBanee^* Sierra Club 
Southern Utah Wilderness Alliance * Sontbem Ute Grassroots Organbatlon 
Taxpayers for the Animas River Tazpayen tor Common Sense 
The ^deraess Sodety * Troat Unlimited * U5. Fnbllc Interest Research Group 
Utah Rivera Council * Western Cotorado Coi^ress 


June 22, 1998 


Dear Representative: 

We are 'writme to urge you to oppose RR. 3478, the Colorado Ute Settlment Act 
Asasdmmts of 1998. H.R. 3478 would authorize a purpoitedly dowssi^ ‘’alternative" 
to the Bureau of Reclamation's Animas-La Plata (ALP) water project, a $754 million 
boondoggle in southwestern Colorado. Popularly known as "ALP Lite", this proposal 
continues the fiscal, environmental and legal problems that stalled the original project and 
several major new ones. Consider &e following: 

• HJL 3478 does not deauthorlze the original ALP» ALP Lite is basically Phase I of 
tiie old ALP. Laws authorizing construction of the foil project would remain in effect, 
ami project suj^KUteis malcc no secr^ of thrir intuition' to construct as mudi as foe $754 
milKqaprojectaspossible. In feet, foe reservoir planned for ALP Lite would be 
ridiculously oversized and largely useless without construction of foe full project 

• HIL 3478 places an even greater and more unfair burden on federal taxpayers. 

HiL 3478 introduces a huge new subsidy for non^Indian municipal watw users, capping 
their repayment obligation, estimated at $65 tp $103.1 million under the original ALP, at 
$13 million regardless of actual project costs. In addition, H.R. 3478 places NO LIMITS 
on the amount of federal money that may be spent to complcfo foe project 

• H.R. 3478 violates fedenl Reclamation financmg law and policy. Under 
Reclamation law and policy, municipalities are responsible for fully repaying foe costs of 
federally developed municipal and industrial water. H.R. 3478 shifts large amounts of 
these costs away fiom project beneficiaries to federal taxpayers and/or power users for 
speculative water development This giveaway flies in foe face of long>standing federal 
water project repayment policy. 

• HR 3478 exempts ALP Lite from requirements of the Clean Water Act, the 
Endangered Species Act, and the National Environmental Policy Act. The Animas- 
La Plata project has been halted for years by its failure to comply wth federal 
environmental laws. H.R, 3478 attempts to resolve ALP's legal problems not by reducing 
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environmental impacts, but by exempting ALP lite from applicable laws. This is 
especially egregious given t hat all project paiticipants pledged to comply with all laws in 
the 1986 Settlement Agreement, and ^e Environment^ Protection Agency has recently 
found that the Bureau's attempt at NEPA compliance is "unsatisfactory." 

> 

• ALP Lite still harms the environment The project woul(i deplete one of the West's 
last r emaining free^flowing rivms and adversely impact a Gold Medal trout fishery, an 
Olympic whitewater training site, and endangered fish species native to the region. In 
addition, the resmvoir for ALP Lite would ir.undate Colorado's Bodo Wildlife area, 
wintering habitat for the state's sec<md largest elk herd. Finally, the project would 
consume enormous amniw>tf of federally generated hydroelectric power in order to pump 
water more than 500 feet uphill- Under H.R. 5478, frirther expansion of the project could 
result in all of die environmental impacts of the original ALP. 

• HIL 3478 would not deliver a drop of water to either Ute Reservation. In fact, it 
reduces file Ute Tribes' water allocation by oi» fruid vdiile providing new, taj^yer 
subsidized benefits to non>Indian wata users. Less costly and less envirombentally 
rfamftging altemafives to meet federal obligations to the Tribes have been identified. In 
particular, the Citizen's Coalition and the Southern Ute Grassroots Organization have 
developed an alternative that would pro^de &e frill amount of water in the Settlement 
Agreement and allow the Tribes to develop it vhere it is needed. 

• ALP Lite is not a feasible project The Inq>ector General found that the original ALP 
was neither economically nor financially feasible, and the Bureau admitted that the 
project would return just 36 ceuts for each taxpayer doDar spent There is no comparable 
analysis of the economic, fiTumglal, and environmental feasibility of ALP Lite, despite the 
&ct that these fundamental issues are the primary reason why Congress has consistently 
refused to frind the original project H.R. 3478 attempts to preempt feasibility questions 
by introducing new subsidies for project beneficiaries and waiving standard procedural 
requirements. 

H.R. 3478 is not an "alternative" to ALP. It is a ploy ~ a Trojan horse intended to 
override appropriate planning procedures and force a construction start not by honestly 
^dressing ALP's economic, financial and environmental problems, but by waiving the 
project's performance requirements and malring federal taxpayers foot the bill. Again, on 
behalf of tai}q)ayers and environmentalists, we strongly urge you to oppose H.R. 3478. 


Sincerely, 




Vawter Parker 
President 

BartiyusUce Legal Defense Fund 


CMjtPojpC 

Carl Pope 
Executive Director 
Sierra Club 
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Brent Blackwelder 
President 

Friends of the Berth 


Daniel P. Beard 
Senior Vice President 
National Audubon Society 




Douglas Siglin 

Vice President for Conservation 
American Rivers 



Director 

Native Environmental Justice Advocacy Fund 

MikeMatz 

Executive Director 

Southern Utah Wilderness Alliance 


Steve Moyer ^ 

Vice President for Conservation Programs 
Trout Unlimited 




Ray C. Frost 
Chair 

Southern Ute Grassroots Organization 



Executive Director 
American Whitewater Affiliation 


David R. Conrad 

Water Resources Specialist 

National Wildlife Federation 




<!) 


Anna Aurilio 
Staff Scientist 

U.S. Public Interest Researdi Grotq) 



Susan Gunn 
Director of Budget and Appropriadcms 
The Wilderness Society 



Jim Martin 
Senior Attorney 
Environmental Defense Fund 


Jf^houiotCij — 


u 

Jill Lancelot 


Legislative Director 
Taxpayers for Common Sense 


Janine Fitzgerald 
President 

San Juan Citizen’s Alliance 


3 



Ill 



Carl Westt>n 
Colorado Vice Piesidait 
Four Comers Action Coalition 


Tom Periic 
Executive Director 
Western Cotoiado Congress 



ZachFrankel 
Executive Director 


Utah Rivers Council 






John Homing ^ 
Watershed PioteetiooRB 
Forest Guardians 


VjiS. 




OiienUtten 

President 

Animas River Agricrrltural Water Users Association 

BiUClaesgens 

Cedar Ifill Clean Water Coalition 




Steve Harris 

Rio Grande Restocatioo 


hOwB^ 

Tar^agrcts fin'dre Arritnas River 
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FLEXIBLE FLVtRS - RlV&ilS WEST 
FEEFORUMiCE VtDEO AND INSTBUCTICHI 
FOUB CORIKBS SIVES SF08TB - WATEBUELON adventures 
southwest IVEITEWATER - MUD TO WtLD 
PSRE6RINE RI^ OUTTITTESS - OUTLAW RIVEr AND JEEP TOURS 
REFlRCnONS RAFTINR PBOTORRAPHV’ 

lime 19, 199S 


U.S. Senate 
U.S. Capitol 
WaAii^ton, D.C. 


Dear Senator: 

We write to urge you to vote against toe S. 1771» the Colorado Ute Scstlemeat Act 
Amendments of 1998. Tliis legislation autooriras a si^>osedly “downsmeiT version of a Bureau 
ofRectamation'aAnhnas La Plata (ALP) water project, known as “ALP^Lite**. 

We are the ownets of commercial rafting companies ot wfaitcwater-ielated businesses in 
toe Durango, Colorado area. We oppose ad^tional funding fm, and construction of, Aminas La 
nata in any ftmn for at least three reasons: 

• ]ftoeAniffluLa*Plata*‘Lite'* project is built as currenUyirfanDed, toe resulting witer 
depletion's in the Animas River will eitoer ruin our bosfaesses or, at toe least, cut 
substantially into our already toort aeason for nmning river^trips. 

• The project would ruin tiw Whitewater stretehoftfae Animas River in Durango. Asaresult, 
Durango may no Imigcr be able to host two annual inlcnational boating events 'vriiich add 
greatiy to our tourism and to the town’s splendid rqwiation as one of tiie nstkm’i 
recreational boating cq>itals. 

• The cement intake vanes and pumping piam to be constructed in the Animas River would be 
dangerous to our customeni s^ tmsigWy to all. 

In conaidafing your vote for tUs pcoject, we ato you to co n tra st tfie ecinpl^y 
uneconomical nature of ALP, wito the vibrant, booming tourism economy of soutfawestem 
Colwado. Please consider toil project win BBS ddiver any water to the Indian leservaticHis 

which are tfm supposed beneSdartea. but it will derfete up to half the flow of a beautifid, fiee- 
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flowing river. Tlie Animas River was recently recognized as one of Colorado's top trout«firiung 
streams, winning Gold Medal status from the Colorado Division of >^ldlife. Lastly, the Animas 
River is one of the most treasured assets of fliis community and is a central part of our 
livelihoods. 

We ask you to o|^)ose S.1771 and any further authorization of the Animas La Plata water 

project 


Yours truly. 




Outlaw River and Je^ Tours Reflections Rafting Photogn^y 



114 


February 13, 1998 

The Honorable Bruce Babbitt 
Secretary of the Interior 
Department of Interior 
1 849 C Street NW 
Washington, DC 20240 

The Honorable Carol M. Browner 
Administrator 

U.S. Environmental Protection Agency 
401 M Street SW 
Washington, DC 20460 

Kathleen A. McGinty 
Chair 

Council on Environmental Quality 
Old Executive Office Buildii^, Room 360 
Washington, DC 20502 

Dear Secretary Babbitt, Administrator Browner, and Ms. McGinty: 

As leaders of the nation’s largest environmental and conservation organizations, we are 
writing to urge you to oppose hasty legislation to atnhorize another version of the Animas*La 
Plata (ALP) water project in Colorado. Even project siq>porters have admitted that the original 
version of this project cannot be built, but they are nonetheless pressing in Congress for a new 
appropriation and authorization for something called “Animas-La Plata Lite.” This “alternative,” 
however, is essentially Phase I of the old project in a new package. We would like the 
opportunity to discuss this issue with you at your earliest convenience. 

As you know, Animas-La Plata has been stalled for years as a result of its violations of 
federal environmental and project financing laws and its $754 million price tag, a price thay 
increases every year. Animas-La Plata Lite has many of the same problems as the original 
version of ALP as well as several new ones. Most importantly, the project proponents have 
indicated a desire for sufficiency language in any authorizing legislation for ALP Lite. The 
environmental community will vigorously fight any attempt to waive federal environmental 
laws. 


ALP Lite still will not deliver to Ute tribal lands any of the water required by the 1988 
agreement settling the Ute tribes’ water rights. Non-lndian water users in the region will receive 
taxpayer subsidized benefits fiom the project which are large and unprecedented. ALP Lite will 
still build a massive dam and reservoir and will divert a substantial portion of the Animas River, 
one of the last free-fiowing rivers in the West Dewatering the Animas River also vrill hurt its 
gold medal trout fishery and Olympic whitewater training area. The inundation of Ridges Basin 
near Durango will fiood wetlands and vital elk winter habitat. 
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Although project proponents claim that Animas-La Plata Lite is only one third the size of 
the original project, the dam they propore to build is almost exactly the size of the original plan. 
Some subsidized irrigatioii water for non-Indian interests is seemingly out out of Animas-L'a 
Plata Lite, yet many proponents admit they plan to add it back in the future. Finally, ALP Lite 
proponents ate proposing that federal power revenues be diverted to subsidize the construction 
costs of the project for non-Indian interests. This is a whole new class of federal subsidy. 

The Animas Sliver Citizens Coalition (ARRC), an alliance of taxpayer, conservation, and 
grassroots grotqts, has released its own conceptual alternative to ALP. The Citizens Coalition’s 
proposal would fiilly satisfy the entitlements of the Ute tribes by providing for the ftee market 
acquisition of land and water rights over a period of thirty years in ie area of the reservations, as 
well as new water supply and storage from improved efficiency and expansion of existing 
facilities. The total cost of acquisition is estimated at $ 1 1 5 million. This approach has been used 
before, for example in the Sait River Pima-Maricopa Indian Community Water Rights Settlement 
Actof 198S. 


We urge you to consider our views in your current ALP alternatives analysis. The 
original Animas-La Plata project has been abandoned for its host of problems. An appropriate 
alternative will require us to get beyond the economic and environmental issues by which ALP-- 
in all its fonns-is plagued. ALP Lite c annot solve these problems: it presumes the use of 
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5 . We look forward to discussing these issues with you soon. 


Sincerely, 

Vawter Parker 
President 

Earthjustice Legal Defense Furad 

Rebecca R. Woddcr 
President 
American Rivers 



Executive Director 
Environmentel Defense Fund 


Brent Blackwelder 
President 

Friends of the Earth 



Rodger Schlickeisen 
President 

Defenders of Wildlife 


(F^ 

Paul Hansen 
Executive Director 
Izaak Walton League 
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Deb Callahan 
President 

League of Conservation Voters 

Mark Van Putten 
President and CEO 
National Wildlife Federation 






Gene Karpinski 

Executive Director 

U.S. Public Interest Research Group 


Phil Cl4>P ' 

Executive Director 
National Environmental Trust 

(W-Pqac 

Carl Pope I 


1 Pope 
Executive Director 
Sierra Club 
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DiAUmMNT OPTHE AmiV 

COMMON atQMttM 
^m4vmat 

October 11, 199$ 


Regulmtory Branch (199275144) 


Hr. Dave Huitar 
Project Kaneger 

BnvironmantaX Protection Agency, Region viii 

Attn: EPR-BP 

999 18th Street, Suite 500 

Denver, Colorado 80202-24$$ 

Dear Mr. Ruiter: 


fiECa OCT 3 f I99i 



This concerns the Pinal Supplement to the Final 
Environmental Impact statement on the Animas-ljaPlata Project 
(ALP) propoeed by the Bureau of Reclamation (BOR) . Me understand 
that your agency has received an extension of time to comment on 
the document. 


The Corps of Engineers, Sacramento District doea not have a 
decision-making responsibility regarding the ALP because the BOR 
is evaluating this project in accordance with the Section’ 
404(b)(1) guldalinee (the guidelines) and seeking a Section 
404 (r) exemption. Ultimately, Congress will' decide if this 
project may proceed. This may occur even if compliance with the 
guidelines is not be shown in the documents required by the 
Katlonal Environoiantal Policy Act (MSPA) . 


The Sacramento District has not been extensively involved in 
the preparation of BOR'e NBPA documents. Ne undarstand that the 
Environmental Protection Agency, Region VIII (EPA) has been an 
active participant. Me acknowledge the EPA's expertise in 
guidelines application and are satisfied with this arrangement. 

I am providing the following comments for your use In responding 
to the BOR'S current Pinal Supplement to the Environmental Impact 
Statement for the ALP. 


The ALP and its action alternatives would have significant 
adverse inqiaets on the aquatic environment. According to its 
guidelines evaluation, the BOR determined that alternative 4a 
(Phase 1,. Stage A) compiles with the guidelines. However, this 
sltsmatlve doea not meet the overall purposes designated for the 
project. This altemstlve represents an initial project which 
would provide only a portion of the water supply. According to 
the BOR, the remsining aspects of the project do not comply with 
the guidelines, primarily because of non-cooqilianco with Section 
7 of the Rndangsred Species Act and correspondingly, subpart B, 
330.10 (b) (3) of the guldslinss. 
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S«gnentlng a project in thie manner is dlaconcerting. 

Finding that one initial portion of the project compliea with 
guidelinea, vdien it does not meet the overall purposes, while the 
remaining aspects of the project must await another Section 7 
Biological Opinion, leads to doubt about the BOR’s ability to 
show compliance with guidelines at this tine for any aspect of 
the project. The BOR indicates that Phase Z, Stage A has 
ind^iendent utility but it does not meet the ALP's purposes and 
needs as identified by the BOR, especially the Settlement 
Agreement. 

Proceeding with alternative 4a also seems to violate a tenet 
of Section 7 conplience against committing irreversible or 
irretrievable resources by an agency. This prevents any agency 
acti^ tdiich haa the effect of lorecloaing the formulation or 
implementation of any reasonable and prudent alternatives which 
would avoid violating section 7(a)(2) of tha Endangered Species 
Act. He assume that the Pish and Wildlife Service will reconcile 
this dilemma. 

The BOR etetes that non-Pederal sponsora will build Phase 
II. He are uncertain whether the BOR will be responsible for 
this work or if the other sponaore will be required to obtain 
Department of the Army permits. Currently, the BOR l^e 
determined that Phase I, Stage a and Phase ii do not coaq)Iy with 
the guidelines. Hill the BOR do another guidelines application 
and seek another Section 404 (r) exemption for aspects of the 
project beyond Phase I, Stage A? 

The B(Nl, not only does not specify, but admit# that uses for 
the Indian Tribes' municipal mod industrial (M k 1) %#ater supply 
have not bean identified. This ottission prevents a showing of 
coaq;>liance with the guidelines because impacts of these uses can 
not be addressed, and alternatives for these purposes, can not be 
formulate and assassed. For exanple, if this water were 
Intended for sale to other downstream users, an existing 
reservoir might be used for storage thereby obviating the need 
for another storage reservoir and its concomitant effects on the 
aquetie environmcuit . 

The mitigation requirements for the ALP are enormous, 
requiring considerable monitoring. The mitigation for this 
project must be appropriate to the scope and desrree of the 
environmental impacts, and praetleabls. Typically, if mitigation 
to ens\ire coepliance with the guidelines can not be reasonably 
implemented or enforced, then the proposed work should not 
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procaad. Maxiy upoot* of tha altlgation conatltuta only . 
nonltortng of advaraa affaota. Orantad aoaltorlng ia iaportant, 
tait doaa tha aOR aocapt raaponaibllity for acCually laltigatliig 
for the advaraa affecta If the aoiiltorina reveals probleaaT 
Practicable adtlgatlon beyond tha aonltorlng require — n t la not 
Identified for aany algnlflcant adverse cffecta (especially, on 
eater quality) reflected In tha Pinal Su^lanant. The BOh should 
be aora fortheeadjag with regard to potential renedlal mltlgatlva 
actions that would be required and whether they are practicable. 


If you have any questions about these coolants , please wlte 
to the following addhesa. You nay also telepbone sic at (970) 
241-1199. 



IL. NOlure 

Morthwestem Colorado 
alwry office 
402 hood Avenue, Rooe 142 ^ 

Orand Junction, Colorado 91501-2543 



120 


Statement 

from 

Mark Duncan, Chair of the San Juan Water Commission and 
Chairman Pro Tern of San Juan County Commission, New Mexico 

and 

Jim Duniap, Vice-Chair of the San Juan Water Commission and 
President of the National Rural Water Users Association 

before the 

Subcommittee on Water and Power of the House Resources 
Committee 
on 

H.R. 3478 and H.R. 745 
July 28, 1998 


Chairman, and Members, I am Mark Ouncan, Chairman of the San Juan Water 
Commission in New Mexico. Today I seek your support for H.R. 3478, the Colorado Ute 
Settlement Act Amendments of 1 998. Members, the Commission has valued the 
leadership you have provided for the development of our New Mexico resources 
represented by the Animas La Plata Project. All have recognized the cooperative rather 
than combative effort by the Tribes, Colorado and New Mexico, as well as the local 
water agencies, to resolve by negotiation rather than litigation our competing needs for 
stable water supplies. This cooperation has enabled us to serve the best interests of 
the region while preserving the environment and allowing for economic and cultural 
growth. 

In 1986. the Cities of Aztec, Bloomfieid and Famiington, the San Juan County Rural 
Water Users and San Juan County recognized the water needs of New Mexicans would 
be served by securing the New Mexico water dedicated to the Animas-La Plata Project. 
These farsighted leaders organized the San Juan Water Commission to further this and 
other water interests. The Famiington City Council, in fact, recently reaffirmed its 
commitment to the Animas-La Plata Ptpj^ and the Revised ALP in a resolution 
(attached). 

HEW MEXICO NEEDS AN ASSURED WATER SUPPLY 

The need for the ALP - revised or original - is clearly summed up in one fact - the San 
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Juan Water Commission entities are today using the water allocated for the ALP. 
Almost all of the 14 member entities are taking water under state permits, which were 
issued in 1996, for the ALP water supply. These entities coidd be struggling to obtain 
enough water now if it weren't for the ALP sipply. The Repayment Contract between 
the SJWC and the Bureau of Reclamation, and the 1996 diversion permits from the 
State of New Mexico, allow the member entities to take water from the natural flow in 
the Animas River, as long as it is available. The trouble is that when are have another 
drought, a water year like 1977 or even a year like 1996, there will not be water for the 
towns and rural associations to take. The situation will only get worse as San Juan 
County - now about 1 10,000 people - continues to grow. In a dry year, we could be 
out of a physical wet water supply by early June, and the shortage could continue until 
October. 

That’s why we need the storage fodiity that the ALP will provide. Ridges Basin, the 
ALP site, is the best site remaining in the San Juan Basin. Any other site could be 
more damaging environmentally and lose more New Mexico water by evaporation. To 
build equivalent storage in New Mexico would require development of at least three 
sites. The three sites identified will not provide as much storage, or any increased 
water storage for the future. They would consume 5077 AFY (acre feet per year) of our 
10,400 AFY of depletions as evaporation! In Ridges Basin, the New Mexico water 
share requires less than 500 AFY for evaporation and is accounted for fo a separate 
Joint allocation among the supporters of this legislation. Our construrdion cost estimates 
for the three sites range from $180 million to $240 million. 

The Revised ALP will give New Mexico enough depletions, 10,400 AF, to meet our 
immediate direct flow needs. It will also provide the Commission’s estimated New 
Mexico non-Indian storage needs of 9,400 AF for the extremely dry year. 

H.R. 3478 MEETS TRIBAL PROMISES 

The second reason for supporting the Revised ALP is that it settles the Ute Indian 
claims on the Animas and La Plata Rivets. This is important to New Mexico, from the 
La Plata irrigators, who will be assured of their current water rights, to the entire state of 
New Mexico, which needs Animas water to have any hope of fully developing its 
allocation of Colorado River water under the Upper Colorado River Compact. The 
Revised ALP is a safeguard for other water in New Mexico, notably the San Juan- 
Chama water, which is promised to the Jicarilla Apache Indian Tribe and the pueblos, 
towns and cities of the Rio Grande corridor, including the City of Albuquerque. 

The Navajo Nation benefits from the Revised ALP, and will benefit even more, when 
requested changes are added to the legislation. The Navajo Nation community of 
Shprock needs and will receive depletions of 2,340 AFY from this proposed rewsion. 
The proposed change, adding an authorization for an augmentation water line for 
Shiprock's increasing municipal demand, is essential for the Navajo Nation community. 
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More important, we hope that the revised project will allow the Navajo Nation to 
continue in its joint effort with New Mexico to quantify and settle its water claims. From 
a practical point of view, all of us must honor and complete the Ute Indian Water Rights 
Settlement if we expect to reach settlement of the Navajo Nation claims. If the 
Congressionally approved Ute settlement cannot be fulfilled, the Navajo Nation will 
have no incentive to continue negotiations. 

PROPOSED NEW MEXICOffHAVAJO NATION AMENDMENTS 

The Commission asks the following language be substituted in H.R. 3478 as follows. 

§3 (c) (!) of H.R. 3478 is amended to read: 

* (0 NEW MEXICO AND NAVAJO NATION WATER MATTERS 

1 . Assignment of Water Permit - Upon request of the State Engineer of the 
State of New Mexico, the Secretary shall, in a manner consistent with the 
applicable State Law, assign, without consideration, to the New Mexico 
Animas-La Plata Prefect beneficiaries or the New Mexico Interstate 
Stream Commission any portion of the Department of the Interior's 
interest in New Mexico Engineer permit number 2883, dated May 1, 1956, 
in order to fulfill the New Mexico puqooses of the Animas-La Plata Project, 
provided that this permit assignment shall not affect the application of the 
Endangered Species Act to the use of the water. 

2. Navajo Nation Municipal Pipeline - After the date of enactment of the 
Colorado Ute Settlement Act Amendments of 1998, the Secretary shall 
provide for the construction of a waterline to augment the existing 
antiquated system that conveys municipal water supplies of the Navajo 
Nation from Farmington, New Mexico, to the Navajo Indian Reservation at 
Shiprock, New Mexico. Prior to such construction, the Secretary shall 
initiate and complete appropriate environmental compliance with respect 
to the Navajo Nation municipal pipeline. Constmetion costs allocated to 
the Navajo Nation for the Navajo Nation Municipal Pipeline shall be non- 
reimbursable. 

3. Protection of Navajo Water Claims - Nothing in this Act shall be construed 
In any way to quantify or otherwise adversely affect the water rights and 
the claims of entitlement to water of the Navajo Nation." 


Since the legislation was introduced in March, other interested parties have reviewed it, 
as have we, and a few improvements could be made to the language. The basic intent 
is exactly the same, but as you know, when you are very close to something like 
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legislation, you often do not see all the ramifications yourself. We believe the 
amendments will clarify the legislation and more accurately reflect what we intended: 

The paragraph dealing with the Navajo Nation Municipal Pipeline was added to reflect 
the needs of the Shiprock community for a new pipeline to utilize the Navajo Nation’s 
ALP water. 

The paragraph that is now the third paragraph has been included to make clear that this 
Act Is not intended to affect or bar the water claims of the Navajo Nation. 

Also. §3(b)(4) of H.R. 3478 should also be changed to clarify that the only depletions 
the ALP beneficiaries would have a say over would be the depletions intended for the 
Animas-La Plata Project. The beneficiaries would not presume to control depletions in 
the system that are intended for other water-short projects as a result of limitations 
imposed by the U.S. Fish & Wildlife Service such as the Jlcarilla Apache Tribe 
settlement and the Navajo Indian Inigation Project. 

NAVAJO NATION ISSUES 

The proposed amendments above resolve the Navajo concerns. The amendments 
were developed in conjunction with the Navajo Nation and other project beneficiaries. 
The amendments make clear that the legislation will have no effect on the ultimate 
resolution of the Navajo Nation's water rights, and that the use of water following the 
assignment of New Mexico State Water Permit No. 2883 from the Department of 
Interior to the San Juan Water Commission will continue to be subject to the 
Endangered Species Act. The amendments also authorize a new domestic water 
pipeline to augment the antiquated water pipeline from Farmington, New Mexico, to 
Shiprock, New Mexico, on the Navajo Nation. The Navajo Nation seems satisfied, so 
we hope all others wilt accept a solution crafted by the parties directly involved. 

H.R. 745 

In 1958 the Department of the Interior was assigned ( New Mexico Permit 2883) 49,510 
acre feet of New Mexico water. By delaying the development of this water. San Juan 
County alone has foregone a gross economic benefit estimated at $740 million. Now to 
abandon non Indian interests and negotiate with only the Tribes will further deprive 
1 1 0.000 New Mexican's of their water resources, as committed in 1 958 and reaffirmed 
with the execution of contract No. 0-07-40-R1080 with the San Juan Water Commission 
on January 8, 1990. H.R. 745 should not leave this committee. 

BRINGING AN END TO A DECADE OF CONTROVERSY 

In January of 1990, the citizens of San Juan County spoke clearly supporting the 
Animas La Plata Project - they voted overarhelmingly in favor of San Juan County 
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participation. The original ALP represented the best way to provide the water storage 
needed in the dry seasons and years in an economically and environmentally 
responsible way. However, times have changed and we have had to propose a Revised 
ALP. Today we, the beneficiaries, have forged this compromise that both becomes a 
key part of the settlement of Lite claims and benefrts all non-Indians in the San Juan 
Basin. Both the original Congressionally authorized ALP water project and the Revised 
ALP being considered today help meet our urgent New Mexico \rater supply needs. 

When the ALP Project was originally conceived, irrigation was the dominant purpose, 
not municipal and industrial (M&l) use. In 1979, when the Bureau of Reclamation (BOR) 
expanded the Project's M&l water uses in its Definite Plan Report, the San Juan Water 
Commission did not exist. Now we exist, and our mission is to meet the M&l needs 
Identified for wet water supplies. The San Juan Water Commission represents the non- 
Indian beneficial users of the New Mexico MSI water. In addition to construction of the 
storage facility, other essential items in this legislation will help serve the water users of 
San Juan County. The legislation requires that the interests in state water pemiits held 
for the New Mexico beneficial users by the Department of Interior be assigned, upon 
the request of New Mexico, to those who will beneficially use the water. This permit 
assignment will place the New Mexicx) entities on a footing similar to the Colorado 
entities New Mexicans are dependent upon the ALP pennits for current water use. It 
simply makes sense to return the ALP permit itself to the State of New Mexico and 
more directly to the people who will beneficially use the water. 

Further, in the legislation we seek an acknowledgment of the mountains of existing 
environmental and cultural resources work already done for the full ALP Project. An 
acknowledgment that the existing work will be used for the Revised ALP. In the past 
decade the Project, including the facilities requested, have been under intense scrutiny. 
No one is seeking a waiver of federal laws. The American taxpayer desen/es the 
maximum value out of the time and the $53 million already ^nt in these studies. Even 
the suggestion that a whole new round of environmental and cultural evaluations are 
necessary should not be allowed. The Environmental Protection Agency, despite many 
opportunities, refuses to comment on the Final Supplemental Environmental Impact 
Statement even though the Agency participated in the Statement development. We 
have complied with the ESA and other federal requirements every step of the way, and 
now we are simply asking recognition of that fact. The approximate $53 million 
taxpayer dollars spent should not be wasted or repeated. The American taxpayer 
should not have to pay for existing studies, again. Our request is that the Bureau of 
Reclamation be allowed to construct the facilities. New Mexico will share in the use of 
the planned facilities - the inlet and outlet conduits, the pumping station, and the 
reservoir itself The characteristics and cost of these facilities are outlined in the April 
1995 Final Supplement to the Final Environmental Statement. These are the same 
facilities described and approved for use in the 1991 and 1996 U.S, Fish & Wildlife 
Service Biological Opinions. These facilities are more fully described as Stage A, 

Phase I with a reduction in reservoir size, elimination of certain facilities to transfer M&l 
water into the La Plata Valley, and an increase In pumping capacity to better utilize the 
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spring flood water, thereby avoiding conflicts in dry years with downstream senior water 
rights. 

A little history may help illustrate my point. In 1980, the U.S. Fish & Wildlife Service 
found that the fish were not jeopardized by the ALP as proposed. Ten years later the 
Service changed its opinion, and we, along with other supporters, including those with 
different San Juan Basin water development interests and the States, sat down and 
worked to find a reasonable and prudent alternative to jeopardizing the fish. To get the 
Project back on track quickly we could have simply taken action to avoid further 
jeopardy, instead, we took a major additional step, recovery of the species, which will 
enable our children to realize the full benefit of their New Mexico water resources. Thus, 
we have made recovery one of the goals of the Recovery Program in the San Juan 
Basin, going beyond the lesser legal target of “no jeopardy.' In this process to develop 
a recovery plan, we encouraged all the stakeholders and interested parties to 
participate. The environmentalists chose not to participate and issued a formal letter 
declining the invitation. The efforts to recover the fish have led to delays, but at least 
now we have a better understanding of the potential effects of the Project. With that 
understanding, my fellow ALP participants and my Commission deliberately decided to 
use the extensive biological and environmental material for the original project to 
develop the revised project represented by this amendment. 

Opponents have claimed the ALP will destroy the Animas River and the small 
agricultural irrigation that exists. In fact, the revised project will divert only 14% of the 
almost 600,000 acre feet average annual flow. The bulk of pumping will occur during 
the high flow months of May and June, thereby not endangering the downstream 
agricultural or M & I needs. 

In its testimony, before the Senate Committees, the Administration completely ignored 
its contractual obligations to the San Juan Water Commission and other non-Indian 
communities Also forgotten was the commitment to assist New Mexico in developing 
its Compact allocation embodied in the federal appropriation of 49,510 acre feet of New 
Mexico water in New Mexico Permit No.2883. In 1986 the other non-Indian 
beneficiaries of the Animas-La Plata Project, as well as the Commission, executed a 
cost-sharing agreement to fund our fair share of the project. The San Juan Water 
Commission and the Department of Interior executed a contract on January 8, 1990, 
under which the federal government promised to provide water to the Commission 
through the Animas-La Plata Project. Pursuant to the contract, No. 0-07-40-R1080, the 
Commission agreed to pay its fair share for the project facilities. The mutual promises 
were not reflected in the Administration's Senate testimony. 

Recent economic studies suggest Northwest New Mexico has lost economic activity 
equal to the current cost of the full original project ($740 million) due to the delays. If 
we had been free to develop our water, there would have been that much benefit to 
ourselves, the State and the U S. Economy. 
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The omission is even more outrageous given the fact that the non-Indian parties made 
the greatest sacrifices to create the compromise embodied in the Revised ALP. The 
non-Indian irrigators, for example, gave up more than 90 percent of the water 
depletions they were promised. The San Juan Water Commission sacrificed its 5,000 
acre-feet in depletions reserved for growth to enable the Colorado Ute Indian Water 
Rights Settlement to move fora/ard. Though the Administration is insensitive to the 
realities and insulting to those who worked to forge the Revised ALP, we are hopeful 
that the Congress is not. 

DETAILS OF THE REVISED PROJECT ARE AVAILABLE 

Claims by the Administration that it is unfamiliar with the specifics of the Revised ALP 
are indefensible. Dale Diamond, a professional engineer, worked in the Durango office 
of the Bureau of Reclamation for almost two years, refining the Bureau’s Phase I, Stage 
A plan into the Revised ALP. He was employed by the Ute Mountain Ute tribe under a 
contract pursuant to P.L. 93-638 (The Indian Self-Determination and Education 
Assistance Act) and worked extensively with the Bureau of Reclamation staff in the 
Durango Project Office. The Commission used Mr. Diamond’s work as a basis for a 
public report on the Revised ALP (attached), which itself has been available to the 
public since October 4, 1997. 

DELIVERY OF UTE TRIBAL WATER SUPPLIES 

Concerns regarding delivery of ALP water to the reservations is misplaced. Frankly, 
although we cannot speak for the Tribes, we believe the Tribes decision to support the 
Revised ALP even without delivery to the reservations is their call. The Tribes, through 
their elected officials, determined that the Revised ALP is an acceptable compromise, 
and the Commission respects that decision. The two T ribes agreed that the Revised 
ALP would settle their reserved water rights claims, and that should be the focus. 

ALP LIGHT DOES NOT VIOLATE LONG STANDING BQR-DOl LAW AND POLICY 

Charges were leveled that the Revised ALP project constituted a “new" federal subsidy 
and violated Reclamation Law and Policy. Yet we can site numerous examples to the 
contrary It is unfortunate and unfair for the Administration who on one hand speaks 
about the need tor a “new era" in Reclamation, to rely on such lame justification for 
opposing the Revised Animas-La Plata Project as . . . “contrary to longstanding 
Reclamation Law and Policy that requires non-Indian M&l water users to pay or repay 
all costs allocated to serving them" . .. how the Administration rationalizes this position 
when viewed with the following is incredible! 

In one recent example, the Secretary was directed to work with a non-Indian rural entity 
to plan, design and construct a water supply system for the Fort Peck Rural County 
Water District. The federal share was 75 percent of the cost, and it was deemed non- 
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reimbursable. Also In the Fort Peck Rural County Water Supply System Act of 1996 
(P.L. 104-300), the Congress limited federal spending on NEPA compliance to roughly 
$50,000, a nominal amount that would allow very little study. 

The Mid-Dakota Rural Water System (P.L. 102-575, Title XIX) provides rural domestic 
water in Central South Dakota. It provides for up to 85 percent of the cost of the project 
to be provided through grants as well as loans. The grants and loans were to be made 
on terms equivalent to the ternis applied by the Secretary of Agriculture in providing 
assistance to the project for the conservation and use of water under the Consolidated 
Farm and Rural Development Act (7 U.S.C. 1926 (a)). This is hardly "traditionar 
Bureau policy, but it was approved by Congress and became law. 

The Garrison Diversion Unit Refomiation Act of 1 986 (P.L. 99-294) also provided 
significant direct payments for M&l water systems In the context of a reformulation of an 
old irrigation project. Congress re-authorized the project to change the emphasis from 
irrigation to M&l uses and provided a $200 million grant program for the M&l 
components. It also had an Indian Irrigation component, which the Bureau supported 
along with the M&l parts of the project. In the bill, the Secretary was authorized to 
construct, operate and maintain "municipal, rural, and industrial water systems 
throughout the State of North Dakota." No systems were specified in the legislation, yet 
the Bureau supported It. In the case of the Revised Animas-La Plata Project, however, 
the Bureau Is concerned about the unspecified use of water under the project. Section 
1 of the legislation recognizes that the reformulated project Is the result of compromise, 
not unlike the Revised ALP, and recognizes the federal government's responsibility to 
implement the compromise developed at the local level. The Revised AnImas-La Plata 
Project, the product of the Romer Process, is entitled to the same deference and 
consideration. 

As a final example, the Mnl Waconi Project (P.L. 100-516) authorized joint facilities to 
fully provide the Pine Ridge Reservation and the Lyman-Jones and West River rural 
water systems with water. The cost of the joint facilities, which would be equivalent to 
the facilities listed In H R. 3478, were “to be allocated to the Ogalala Sioux Rural Water 
System" and thus non-reimbursable. For the solely non-Indian facilities, the Secretary 
was authorized to provide 65 percent of the cost. This clearly is not a project that 
follows "traditional" Reclamation law and policy, and yet it was passed into law. 
Moreover, the Congress amended this generous act to be even more generous to the 
non-Indian participants in 1994, which was under this Administration. The amendments 
(P.L. 103-434) added two additional Indian tribes, and they also Increased the amount 
of the federal grant from 65 percent of the cost to 80 percent of the cost, and the costs 
continue to be non-reimbursable. 

The above show that over the past 20 years there has been no consistency in long- 
term policy or law in resolution of controversial project such as ALP. The policy has 
been to look at resolution of a local or regional problem, a resolution assuring It is 
responsible and equitable to the affected parties. The current objections to the Revised 
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ALP are not grounded in Reclamation law or policy rather they are but a poor attempt to 
Ignore the hard work and compromise by the ALP beneficiaries. 

In closing, the San Juan Water Commission is charged with securing stable water 
supplies for 1 10,000 New Mexicans. We have compromised and sacrificed in the best 
interest of the Four Corners Region, The Commission looked during the 
Romer/Schoettler process, and found no alternative water supply that met our and our 
neighbors' needs more economically or that complied with the enormous federal, state 
and local requirements. Now is the time to start ALP construction. 1998 is predicted to 
be a “dry" year. If this storage project does not go fonivard, where will the wet water for 
our New Mexico communities be obtained? Keep the federal promise to the Tribes, the 
States of Colorado and New Mexico, and the Nation, and build the Revised ALP. 


Mark Duncan, Chairman, San Juan Water Commission 
Jim Dunlap, Vice Chairman, San Juan Water Commission 
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RESOLUTION NO. 9S-921 


A RESOLUTION SUPPORTING THE ANIMAS-LA PLATA 'LIGHT' PROJECT 
AND URGING NEV MEXICO'S CONGRESSIONAL DELEGATION TO SUPPORT 
LEGISLATION AUTHORIZING AND FUNDING SUCH PROJECT 


WHEREAS, the City of Feimlngton has previously voiced Its support 
for the original Anisias-La Plata Project, and 

WHEREAS, opposition from environmentalists and others to the 
original Anlmas-La Plata Project led the proponents and beneficiaries of 
the project to negotiate and propose a modified, lower-cost, store 
environmentally sound version of the project cosmionly called 'Animas-La 
Plata Light", and 

WHEREAS, the Animas Im Plata Light Project as It is presently being 
proposed will provide additional water storage beneficial to the City of 
Farmington's long term water needs, and 

WHEREAS, Congress is considering Senate Bill 1771 which would adopt 
certain amendments to the Colorado Ute Water Rights Settlement Act and 
authorize the Anlmas-La Plata Light Project. 

NOW, THEREFORE, BE IT RESOLVED by the Governing Body of the City of 
Farmington, New Mexico that the City of Farmington supports the 
authorization and construction of the Anlmas-La Plata Light Project and 
urges the New Mexico delegation to the United States Congress to support 
Senate Bill 1771, the Colorado Ute Water Rights Settlement Act amendments 
of 1998, authorizing this project, and to support other legislation 
appropriating funds to design and construct the Anlmas-La Plata Light 
project. 

PASSED, APPROVED, SIGNED AND ADOPTED this 14th day of July, 1998. 


VilXlam E. Stanol^p May^ ) 


SEAL 


ATTEST; 

:ierk 
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Revised Animas-La Plata 

A Report 

To the San Juan Water Commission 

(Based on a report prepared by 
Dale Oiatnoixi for the Ute Mourrlaitt Ute Tribe) 


Pigciora 
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Revisra Animas La-Plata Project 
Report Summary 

This report is provided to the Commission tor their information only. The report is based 
on a draft lep^ prepared by Dale Diamond. Diamond is an engineer worldng for the Ute 
Mountain Ute Tribe under a § 638 Contract. His wortc has been the technical base used 
to develop Ihe Revised ALP agreed to by the ALP proportent group. The Revised ALP is 
simply a modified Stage A Phase I of the Animas-La Plata Project as presented in the Pirtal 
Supplement to the Final Environmental Statement by the United States Department of 
Interior, Bureau of Reclamation, April 1996. The ALP proponent group includes: the Ute 
Mountain Ute Tribe, Southern Ute Tribe, the Animas La Plata Conservancy District (all in 
Colorado), the La Plata Conservarcy DistricL and the San Juan Water Commission (both 
in New Mexico). 

This group announced the Revised ALP in July 1997 as a conceptual revision of the 
Animas-La Plata Water Development Project The proposal is based on an allocation of 
the57,1Xacrsfaetper year depletion limit imposed by the U.S. Fish & Wildlife Service. 
The Service's opinions, from October 1991 and February 1996, conclude that amount of 
depletion is not likely to Jeopardize the continued existence of the endangered Colorado 
Squawfish arxi RazorbSKdr Sucker. The water supply and depletion allocation of the 
Revised ALP is presented in Table 1 . 

The Revised ALP provides facilities for Animas River water diversion downstream of 
Durango near Gateway Park, pumping into Ridges Basin through an inlet conduit along 
Bodo Creek Draw and a 260,000-acre-foot-capacity reservoir. Stored water will be used 
throug^i its release to the Animas River or by pumping directly from the reservoir. Project 
characteristics and estimated construction costs me presented in Table 2. 
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resolution no. 98-921 


A RESOLUTION SUPPORTING THE RNIMRS-LA PLATA "LIGHT" PROJECT 
AND URGING NEW MEXICO'S CONGRESSIONAL DELEGATION TO SUPPORT 
LEGISLATION AUTHORIZING AND FUNDING SUCH PROJECT 


WHEREAS, the City of Farmington has previously voiced its support 
for the original Animas-La Plata Project, and 

WHEREAS, opposition from environmentalists and others to the 
original Animas-La Plata Project led the proponents and beneficiaries of 
the project to negotiate and propose a modified, lower-cost, more 
environmentally sound version of the project commonly called "Animas-La 
Plata Light", and 

WHEREAS, the TUiimas La Plata Light Project as it is presently being 
proposed will provide additional water storage beneficial to the City of 
Farmington's long term water needs, and 

WHEREAS, Congress is considering Senate Bill 1771 which would adopt 
certain amendments to the Colorado Ute Water Rights Settlement Act and 
authorize the Animas-La Plata Light Project. 

NOW, THEREFORE, BE IT RESOLVED by the Governing Body of the City of 
Farmington, New Mexico that the City of Farmington supports the 
authorization and construction of the Animas-La Plata Light Project and 
urges the Hew Mexico delegation to Che United states Congress to support 
Senate Bill 1771, the Colorado Ute Water Rights Settlement Act amendments 
of 1998, authorizing this project, and to support other legislation 
appropriating funds to design and construct the Animas-La Plata Light 
project. 

PASSED, APPROVED, SIGNED AND ADOPTED this 14th day of July, 1998. 



ATTEST: 




133 




134 



135 



TOTPL P.«3J 

:a! £I:£I 86. 88^ ‘^N 31 



136 



STATEMENT OF GAIL H. KLAPPER 
MEMBER/DIRECTOfl, COLORADO FORUM 
ON H.R. 3478, COLORADO UTE SETTLEMENT ACT AMENDMENTS 
OF 1998, AND H.R. 745, A BIU TO DEAUTHORtZE THE 
ANIMAS-LA PLATA FEDERAL RECLAMATION PROJECT 
HEARING 

BEFORE THE HOUSE RESOURCES COMMITTEE 
SUBCOMMITTEE ON WATER AND POWER 
UNITED STATES HOUSE OF REPRESENTATIVES 
July 28, 1998 


I am writing this letter on behalf of the Colorado Forum, a statewide association of business 
leaders in Colorado who conr>e together to focus on a limited number of public policy issues. 
The effective resolution of the Native American water rights question in Southern Colorado has 
been on our agenda for nr>ore than 15 years. We have been advocates of providing 'wet 
water' to the Indians through the Animas La Plata water project and have diligently worked to 
identify a consensus position among all of the interested parties. 

Colorado Forum members were optimistic that a solution to this problem had been reached 
through the Romer/Schoettler process which brought all of the voices to the table. We are 
very disheartened that representatives of the Department of the Interior did not express their 
concerns during the negotiations and have chosen, instead, to undermine the opportunity for a 
negotiated settlement through the legislative process. 

It is important to note that Governor Romer and Lieutenant Governor Schoettler responded to 
requests from the Administration to help negotiate a solution to the water rights issues. The 
goal was to identify a project that was less expensive and less environmentally damaging than 
the original Animas La Plata proposal. Romer and Schoettler worked for many months with all 
of the vested interests to accomplish that purpose, believing that the result of the process 
would be supported by the Administration. It is insulting and Inappropriate for the 
Administration, which was at the negotiating table throughout the conversation, to now begin a 
new search for alternatives when the Tribes and most other interests in the negotiating process 
have reached agreement on a proposal through long and difficult work. 

Our organization operates by virtue of 1CX)% consensus-everyone has to agree before we 
move forward on a particular issue. In this case, all 58 members of the Colorado Forum, most 
of whom are not directly affected by this problem and do not reside in the Southwestern part 
of the state which is directly impacted by the A-LP project, agree that the Romer/Schoettler 
process was a legitimate effort to arrive at a revised project that everyone could accept. If the 
Administration is now having second thoughts about how this settlement is configured, it now 
needs to come forth with specific amendments or suggestions to address their concerns. In 
the meantime, Congress should move forward with prompt consideration of H.R. 3478. 
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UTE MOUNTAIN UTE TRIBE 
SOUTHERN UTE INDIAN TRIBE 



July 23, 1998 

Honorable Don Young, Chairman 
Committee on Resources 

Honorable John Doolittle, Chairman 
Subcommittee on Water and Power 

Honorable George Miller, Ranking Member 
Committee on Resources 

Honorable Peter DeFazio, Ranking Member 
Subcommittee on Water and Power 

Dear Congressmen; 

We are writing in support of HR, 3478, a bill to amend the Colorado Ute Indian Water Rights 
Settlement Act to provide for a final settlement of the claims of the Colorado Ute Indian Tribes 
and for other purposes. We respectfully request that our letter be made part of the official record 
of the hearing on this bill held July 28. 1998 

We are former Chairmen of the Southern Ute and Ute Mountain Ute Indian Tribes It is vitally 
important that the decades-long effort by our Tribes to obtain a firm supply of water for our 
present and future needs be recognized by the United States Congress, as our legitimate water 
rights claims have been recognized by the courts. The commitment by the elected leadership of 
our Tribes to establish this trust resource must be re^>ected. 

However, opponents of the Animas-La Plata Project believe they know how to resolve the Tribes’ 
claims better than the leadership chosen by the Ute people. Opponents seek to convince Congress 
that they do support the Tribes right to water, but at the same lime they refiise to accept that the 
two Ute Tribes have long been committed to water resource development in the Four Comers 
area. Without capturing the wet water which is gold in this arid West, our Tribes are left with a 
paper water right of little benefit to our children and grandchildren. 

Opponents of the project, even a project without irrigation components, also fui to recognize or 
respect our commitment to fulfilling our water ri^ts claims without taking water fix>m existing 
users who are our fiiends and neighbors. They continue to argue that there must be a cheaper, 
better way to fulfill our claims, yet their proposal would pay the Tribes money and redistrilMte an 
already short supply of existing water resources. 
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H.R. 3478 represents a truly good faith effort to re^nd to concerns voiced about Animas-La 
Phita*s costs and impacts, and its depletions of water from the Aiumas River have been improved 
by the U.S. Hsh and Wildlife Service. Two years ago, Congress directed the Seoetaiy of the 
Interior to build die limited &cilities in HJL 3478 without deit^. It didn’t happen. 

The Colorado Ute Tribes have played strictly by the rules rince 1988 when the Settlement Act 
was signed into law. It’s time for the federal government to play by the rules, which include 
satisfying their trust re^nsil^ity to the Southern Ute and Ute MtHmtain Ute Indian Tribes. 

Thank you. 


^ Leonard C. Burch 
Southern Ute 





Ernest House 
Ute Mountain Ute 


Chris A. Baker, Sr. 
Southern Ute 



Ute Mountain Ute 




Ute Mountain Ute 
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Towaoc. Colorado81334 
(970)565-3751 


July 27. 1998 


Honorable Don Young 
Committee on Resources 

Honorable John Doolittle, Chairman 
Subcommittee on Water and Power 

Honorable George Miller, Ranking Memba* 

Committee on Resources 

Honorable Peter DeFazio, Ranking Member 
Subcommittee on Water and Power 

Re: Tribal Eldc Support for the Colorado Ute Indian Water Rights Settlement Act 

Amoidments of 1^8 

Dear Congressmen: 

The undersigned Tribal Elders of the Ute Mountain Ute Tribe wish to express our 
complete and unwavering support for efforts of the elected leaders of both the Ute Mountain Ute 
and Southern Ute Indian Ttibtt. We have placed our faith in our leaders to get the water which 
the United States promised to us when we were placed on the Reservation back in the 1860’s. 
Because the government wanted us to be farmers, and no longer roam the western half of 
Colorado as we had for hundreds of years, they told us the water would be free. The government 
told us this because when the settlers came to the area, they used up all the water in the streams 
and built dams to capture it, leaving n<me for the Tribes. 

In 1986, and again in 1988, the Tribal Council explained to us bow the United States 
planned to settle our water rights by giving us water frx»n two ^vemment projects in the area. 
The Council told us that if we accq}ted the water from these projects, we could maintain the 
strong rdtUionships built up with our non-Indian neighbors over the past 100 years. Evm frtough 
the promise of fr^ water was being broken, at least we would finely get water. We saw the 
1988 Act of (Dongress and woe very h^py to see process being made. 


enter Jack House, Last TfadMonil CNef 1889-1972 
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Unfortunately, we understand the promise made in 1988 has essentially been broken also. 
One of the projects which was to give us watw, fee Animas-La Plata Project, has yet to be built. 
The Tribal Council told us the delay in construction, which was mainly caused by making sure 
all of the govemm^f s environmental laws >^re followed, has in tom cau^ an isczea^ 
in cost that wre had to look at a smaller proj ect Tins, they told us, was the only way to get water 
for the future of the Tribe-^our youth. These younger tribal members are elding to stay on our 
Res^vaUon in large cumbers ai^ It is vital for feeir future^ and that of the Tribe, to have w^er 
for fee arid homelands chosen for us by the United States. 

Aifeou^ we wish the original j^mise made in 1 988 had been kept, we will aipport this 
scaled-down project and settlement since the water will now be provided free of cost. At least 
the United States can keep the promise of free water it made to us so many years ago. If the 
Tribal Council is not succcssM on this last, best chance to get tWs solved, we understand fee 
court process and know it is our only remaining option. We do not want to be forced to do that 
Please hear our hopes and prayers and bring the Colorado Utes the water they so de^crately need 
and have wsittd ro long for. Because we reject your wisdom to make the right decision, we 
remain, 


very truly yours, 



o 



